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1 (The following is the continued deposition 

2 of RONALD J. FABER, Ph.D., taken pursuant to notice, 

3 at the offices of Dorsey & Whitney, Pillsbury Center 

4 South, 220 South Sixth Street, Minneapolis, 

5 Minnesota, commencing at approximately 8:45 o'clock 

6 a.m., September 12, 1997. 
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RONALD FABER, Ph.D. 

called herein as a witness, previously being 
duly sworn testified as follows: 

ADVERSE EXAMINATION 
BY MR. O'FALLON (CONT'D): 

Q. Why don't we go ahead and start with page 3 of 
your report. Dr. Faber. I'm just looking at the last 
sentence on page 3 and over to 4 it says even if 
advertising is able to break through and be noticed, 
this does not mean it will have an effect on consumer 
behavior, correct? 

A. Correct. 

Q. I would like to go back to this notion we were 
talking about yesterday about brand advertising. 

Again, it's my understanding that your opinion 
is all the cigarette advertising is brand 
advertising, correct? 

A. Correct. 

Q. In general does brand advertising play a 
substantial role in causing a consumer to purchase 
the brand advertised? 

A. That's hard to answer in terms of what 
substantial refers to. 

Q. Does it play a role in causing a consumer to buy 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;e(iiLf/(tid/cijnG5aOO/pdfidustrydocuments.ucsf.edu/docs/hkxd0001 



294 


00 

04 

36 

1 

00 

04 

38 

2 

00 

04 

43 

3 

00 

04 

48 

4 

00 

04 

49 

5 

00 

04 

52 

6 

00 

04 

57 

7 

00 

04 

58 

8 

00 

04 

59 

9 

00 

05 

01 

10 

00 

05 

02 

11 

00 

05 

03 

12 

00 

05 

06 

13 

00 

05 

09 

14 

00 

05 

12 

15 

00 

05 

15 

16 

00 

05 

18 

17 

00 

05 

22 

18 

00 

05 

25 

19 

00 

05 

26 

20 

00 

05 

29 

21 

00 

05 

31 

22 

00 

05 

33 

23 

00 

05 

36 

24 

00 

05 

37 

25 


a particular brand of a product? 

A. It may play a role in helping a consumer — 
providing information for a consumer to choose a 
brand. 

Q. So you would agree that brand advertising does 
play a factor or is a factor in causing a consumer to 
buy a particular brand of a product? 

A. Yes. 

Q. You can't say whether it's a substantial factor 
or not? 

A. It will vary in different situations. 

Q. How about in cigarettes, do you think that 
cigarette brand advertising plays a substantial role 
in causing a consumer to buy a particular brand of 
cigarettes? 

A. I need to break that down into a couple parts. 
Are we talking initial choice of a brand or 
maintenance and continuation of a brand they've 
already chose? 

Q. Let's first talk about the initial brand choice, 
the first usual brand. 

Does brand advertising play a substantial role 
in causing a consumer to select a particular first 
usual brand? 

A. I would not say it plays a substantial role. 
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1 Q. What role does it play? 

2 A. Some role. It can play some role. 

3 Q. Why is it your opinion it does not play a 

4 substantial role? 

5 A. Because generally consumers talk about other 

6 factors that led them to make choices for brands, for 

7 cigarette brands. 

8 Q. What are you talking about there? 

9 A. Other people, prior experience. 

10 Q. I mean how do you know that; how do you know 

11 that people said it was other people? 

12 A. Well, Medicaid recipients here did. 

13 Q. The Medicaid recipients here are not a random 

14 sample, are they? 

15 A. I don't know. 

16 Q. This was not a controlled group in any way, 

17 correct? 

18 A. I don't know how they were selected. 

19 Q. You understand that generally it is believed 

20 that consumers are very reluctant to state that 

21 advertising played a role in their purchase 

22 decisions, correct? 

23 A. It varies in different situations. 

24 Q. You understand that people who are experts in 

25 evaluating the effectiveness of cigarette advertising 
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such as the people hired by the cigarette industry 
state that it is very unusual for a cigarette 
purchaser to admit that advertising played a role in 
their purchase decision, correct? 

A. Could you repeat that? I am not familiar with 
that statement as I understand you're referring to 
here. 

Q. Do you have anything to refute that? 

A. No. 

Q. Have you seen any research that would indicate 
that consumers of cigarettes are willing to admit 
that advertising played some role in their brand 
selection? 

A. Yes. 

Q. What is that? 

A. There is a paper by Cinzer (phonetic). 

Q. And he concludes what? 

A. I believe he finds that people — if you'll hold 

on a second, I think I talked about it here. I can 
give you a little bit better information. 

Page 15, when asked to assign relative 
influence out to different sources for brand choice, 
out of the hundred points, people assigned about 
fourteen who deliver fourteen points on average to 
advertise. 
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Q. So consumers admitted that advertising did have 
a substantial impact on their selection of a brand, 
correct? 

A. That's — whether you want to consider that 
substantial or not. Some impact. 

Q. Given the fact that it's widely reported that 
consumers are unwilling to admit that advertising 
affects their choices, wouldn't you agree that's 
probably an understated number? 

MR. PURVIS: Object to the form. 

THE WITNESS: Could you repeat that? 

BY MR. O'FALLON: 

Q. Certainly. Given the fact that studies indicate 
that consumers are by in large unwilling to admit 
that advertising affected their brand choice, 
wouldn't you consider that number to be a bit 
understated? 

MR. PURVIS: Object to the form. 

THE WITNESS: To answer what I see as 
two parts of that, one, some studies show that people 
are willing to indicate advertising played a choice 
in their decision-making roles, and secondly, no, I 
wouldn't say that that number is understated. If 
you're saying understated, you mean you think it's 
larger? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;e(iiLf/(tid/cijnG5aOO/pdfidustrydocuments.ucsf.edu/docs/hkxd0001 



298 


00:10:08 1 BY MR. O'FALLON: 

00:10:08 2 Q. I think that the actual — wouldn't it be fair 

00:10:11 3 to state that the actual effect advertising played in 

00:10:15 4 brand selection is probably greater than fourteen 

00:10:18 5 point two seven points? 

00:10:20 6 A. I have no reason to believe that. 

00:10:22 7 Q. You would agree that voting and selecting a 

00:10:24 8 consumer product especially a controversial consumer 

00:10:28 9 product like cigarettes, are very different behavior. 


00:10:32 

10 

wouldn't you? 


00:10:33 

11 

A. 

They have some similarities and some 


00:10:35 

12 

differences. 


00:10:35 

13 

Q. 

Anybody ever die from boating? They 

have a lot 

00:10:40 

14 

of 

differences. 


00:10:41 

15 


MR. PURVIS: Object to the 

form. 

00:10:42 

16 


THE WITNESS: I don't know 


00:10:43 

17 

BY 

MR. O' FALLON: 


00:10:43 

18 

Q. 

What would you have reason to believe? 

00:10:44 

19 

A. 

I have no reason to believe. 


00:10:46 

20 

Q. 

Do you think three hundred thousand people a 

00:10:48 

21 

year die from boating? 


00:10:50 

22 

A. 

I don't think so. I don't know. 


00:10:51 

23 

Q. 

Is boating addictive? 


00:10:53 

24 

A. 

Not to the best of my knowledge, but 

I'm not an 

00:10:55 

25 

expert in addiction. 
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Q. Now, apparently you have some difference in 
opinion between whether brand advertising plays a 
substantial role in causing a consumer to select 
their first usual brand and whether it causes a 
consumer to maintain their brand choice; is that 
correct? 

A. Continuing plays a different role. I'm not sure 
that I would say — it varies in terms of 
substantial. 

Q. Does brand advertising play a substantial role 
in causing a consumer to switch from one brand of 
cigarettes to another? 

A. All consumers are different. Some consumers it 
may play some role. 

Q. So that is — 

MR. PURVIS: Let him answers the 
question. Please let him answer. 

BY MR. O'FALLON: 

Q. I understand defense likes to do this as an 
individual case, but it's not. It's a population 
case. 

MR. PURVIS: Object to comments of 

counsel. 


THE WITNESS: I have to answer in 
terms of some people versus averages. If we're 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;e(iiLf/(tid/cijnG5aOO/pdfidustrydocuments.ucsf.edu/docs/hkxd0001 



00 

11 

54 

1 

00 

11 

57 

2 

00 

12 

01 

3 

00 

12 

01 

4 

00 

12 

05 

5 

00 

12 

07 

6 

00 

12 

16 

7 

00 

12 

18 

8 

00 

12 

25 

9 

00 

12 

26 

10 

00 

12 

29 

11 

00 

12 

29 

12 

00 

12 

32 

13 

00 

12 

34 

14 

00 

12 

35 

15 

00 

12 

38 

16 

00 

12 

44 

17 

00 

12 

50 

18 

00 

12 

53 

19 

00 

12 

57 

20 

00 

13 

00 

21 

00 

13 

01 

22 

00 

13 

10 

23 

00 

13 

14 

24 

00 

13 

14 

25 


300 

talking averages then I need to be clear about that. 
I'm just trying to state this as clearly as I can. 

BY MR. O'FALLON: 

Q. Well, let's go back. In general is it more 
likely than not that advertising plays a substantial 
role in causing consumers in general to buy — to 
switch from one cigarette brand to another? 

A. In my opinion it would not be as substantial as 
other factors. 

Q. That's not my question. Is it a substantial 
factor? 

A. Then I need substantial to be defined for me. 

Q. How do you understand the word substantial to be 
defined? 

A. I would expect that it would be large, 
predominant. 

Q. Using your definition of large, predominant, do 
you believe that brand advertising plays a 
substantial role in causing a consumer to switch from 
one brand of cigarettes to another brand of 
cigarettes? 

A. No. 

Q. Does it play any role? 

A. Yes. 

Q. What role does it play? 
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A. It again will differ for different consumers. 

For some people it will make them aware of the brand, 
for some people it will provide them with 
information. 

Q. Does brand advertising play a substantial role 
in causing any group of consumers to switch from one 
particular brand of cigarettes to another? 

A. Again, if we define substantial as predominant, 

I can't say absolutely no, but by in large not. 

Q. Well, but that's my question. Let's do it this 
way: Does brand advertising play a substantial role 

in causing at least one consumer to switch from one 
brand of cigarettes to another? 

A. It's possible, but I've not seen any evidence of 
it so I don't know. 

Q. So your statement is no or you can't answer that 
MR. PURVIS: Object. That's not what 

he said. 


THE WITNESS: My statement is I don't 
know. I can't tell you whether any one consumer. It 
is possible is what I said. 

BY MR. O'FALLON: 


Q. Any one consumer, you can't even say there is 
one consumer out there. You understand there are 
millions of people that smoke cigarettes, don't you? 
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A. Yes. 

Q. And it's your testimony that not even one 
consumer, not any identifiable person. But can you 
at least say one person their decision to switch from 
one brand to another was caused by cigarette 
advertising? 

MR. PURVIS: Object to the form. 

THE WITNESS: As I've tried to say, I 
would assume that there may be a person out there for 
whom advertising played a predominant role in their 
decision to switch brands. 

BY MR. O'FALLON: 

Q. As my understanding, you've agreed that 
substantial and predominant are interchangeable? 

A. Yes. 

Q. So there is some group of people who you will 
testify in which brand advertising plays a 
substantial role in causing them to switch from one 
brand to another? 

A. I have no factual knowledge of that, but I am 
willing to assume that that is correct. 

Q. If you have no factual knowledge, you can't say 
whether it is or is not a substantial factor, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: For any one individual. 
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BY MR. O'FALLON: 

Q. Or a population. This is a population case. 

You can't say it for a population either, can you, if 
you don't have factual information, can you? 

A. What? 

Q. Well, if you don't have a factual basis for 
saying whether brand advertising did — was or was 
not a substantial factor in causing anybody to switch 
from one brand to another you also can't say the 
inverse, right; you can't say advertising was not a 
substantial factor in causing a group of people to 
switch from one brand of cigarettes to another, 
correct? 

A. I cannot say that advertising was not a factor 
in affecting some people, correct. 

Q. Nor can you say it was not a substantial factor 
in affecting some people, can you? 

A. Some people? 

Q. For instance, you cannot say that brand 
advertising does not play a substantial role in 
causing consumers to buy a first usual brand of 
product, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: I'm sorry. Could you 

repeat that? 
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MR. 0'FALLON: Why don't you read it. 
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1 

2 (Record read.) 

3 THE WITNESS: Some consumers, true. 

4 BY MR. O'FALLON: 

5 Q. You cannot say that brand — 

6 A. Could you give me the last word of the sentence? 

7 (Record read.) 

8 THE WITNESS: If we substitute brand 

9 there for product, yes. 

10 BY MR. O'FALLON: 

11 Q. Again, you don't know what population would or 

12 would not find advertising to be a substantial role 

13 in their decision to buy first usual brand, correct? 

14 MR. PURVIS: Object to the form. 

15 THE WITNESS: I cannot identify who 

16 that would be, correct. 

17 BY MR. O'FALLON: 

18 Q. Similarly, you can't state as you sit here today 

19 that any percentage of the population did or did not 

20 have advertising play a substantial role in their 

21 decision to buy their first usual brand, correct? 

22 A. I cannot give you an exact percentage, no. 

23 Q. You can't even give me a rough approximation, 

24 can you? 

25 A. I can tell you from research evidence that it 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;e(iiLf/(tid/cijnG5aOO/pdfidustrydocuments.ucsf.edu/docs/hkxd0001 



00 

19 

15 

1 

00 

19 

20 

2 

00 

19 

23 

3 

00 

19 

27 

4 

00 

19 

30 

5 

00 

19 

33 

6 

00 

19 

37 

7 

00 

19 

52 

8 

00 

19 

52 

9 

00 

19 

52 

10 

00 

19 

54 

11 

00 

19 

56 

12 

00 

19 

57 

13 

00 

19 

57 

14 

00 

19 

59 

15 

00 

20 

02 

16 

00 

20 

02 

17 

00 

20 

03 

18 

00 

20 

06 

19 

00 

20 

11 

20 

00 

20 

13 

21 

00 

20 

17 

22 

00 

20 

20 

23 

00 

20 

20 

24 

00 

20 

22 

25 


305 

appears not to be a large percentage, but I cannot 
tell you that It doesn't play a given percentage. 

Q. In other words, you can't identify or tell me 
what portion of the population may or may not have 
advertising play a substantial role in their decision 
to select a first usual brand, correct? 

A. I'm sorry. Once again. 

MR. 0'FALLON: Read it back for him 

please. 

(Record read.) 

THE WITNESS: That's correct, I cannot 
give you a percentage. 

BY MR. O'FALLON: 

Q. You understand that most people select their 
first usual brand, again, before the age of eighteen, 
correct? 

A. Yes. 

Q. You can't really tell me what role advertising 
played in any sixteen year old's decision to select 
their first usual brand, correct? 

A. When most sixteen year olds or most people are 
asked, they usually say they smoked the brands their 
friends smoked. 

Q. And do you know whether or not cigarette 
manufacturers design advertising in order to 
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influence that peer acceptance? 

A. I don't know what they design, no. 

Q. Well, the fact that advertisers do design 
campaigns in order for those campaigns to become the 
peer accepted choice, would that change your opinion 
at all as to whether advertising plays a substantial 
factor in a sixteen year old choosing, for instance. 
Camel as their first usual brand? 

A. No. 

Q. Because you just don't think advertising is 
effective? 

A. No. 

Q. You just don't think advertising plays a 
substantial role in people's selection of a first 
usual brand? 

A. That's correct. 

Q. So the cigarette industry spent four point seven 
billion dollars in 1994 that they probably could have 
just saved by not advertising, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: No. Well, there is — 

BY MR. O'FALLON: 

Q. You would say it's not effective, right? 

MR. PURVIS: Object to the form. 

THE WITNESS: No. 
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BY MR. O'FALLON: 

Q. You would certainly say it's not effective in 
causing a starting smoker to select their brand as a 
first usual brand, correct? 

A. Could you read it for me? 

(Record read.) 

THE WITNESS: I can't say that in all 
cases, but generally. 

BY MR. O'FALLON: 

Q. What do you mean by generally? 

A. That more people and the majority of people seem 
to make their decision based on what is available to 
them, their experience, their friends than they do 
advertising. 

Q. And of course you're only looking at one side of 
the equation, right; you're only looking at what the 
individuals tell you about why they selected a first 
usual brand, right? 

A. Correct. 

Q. They may not be telling the truth, correct? 

A. I have no reason to doubt that, but it's 
possible. 

Q. They may not understand their own motivations, 
right? 

A. It's possible. 
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Q. They may be unwilling to admit that something 
like advertising has caused them to make this very 
controversial choice of smoking cigarettes, right? 

A. It's possible. 

Q. They're at a time in their life when they want 
to be seen as independent and apart from those things 
that can influence them at eighteen, correct? 

A. Some. 

Q. So in all likelihood they're probably going to 
underestimate the role that advertising played in 
their brand selection, correct? 

A. Not necessarily. 

Q. They're also probably likely to underestimate 
their role that advertising played to smoke at all, 
right? 

A. No. 

Q. And there is documents in the cigarette industry 
files that would support those statements, correct? 

A. I don't know that to be true. 

Q. And that's because you've only looked at half of 
the story, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: What I've looked at is 
the only information that regarded — I know it's 
regarding what people actually did. 
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00:23:30 1 BY MR. O'FALLON: 

00:23:30 2 Q. You don't know what the cigarette manufacturers 

00:23:32 3 actually did in designing their campaigns and how 

00:23:35 4 they intended those campaigns to work, correct? 

00:23:38 5 A. That is correct. 

00:23:38 6 Q. You don't know how the cigarette manufacturers 

00:23:41 7 then went out and evaluated their campaigns to see 

00:23:44 8 if, in fact, their campaigns were working, do you? 

00:23:46 9 A. Correct. 

00:23:47 10 Q. You don't know whether they did intensive focus 

00:23:50 11 group studies to see whether or not their advertising 

00:23:52 12 was actually acquiring some equities, right? 

00:23:56 13 MR. PURVIS: Object to the form. 

00:23:57 14 BY MR. O'FALLON: 

00:23:57 15 Q. You understand the word advertising equity, 

00:24:00 16 don't you, sir? 

00:24:01 17 A. Yes. 

00:24:01 18 Q. You used it in an article, didn't you? 

00:24:02 19 A. I may have. 

00:24:03 20 Q. You used it in an article where you said that 

00:24:05 21 that's one of the things we could do is analyze 

00:24:09 22 whether or not it creates long-term equity. 

00:24:12 23 A. Correct. 

00:24:12 24 Q. And you don't know whether the cigarette 

00:24:14 25 manufacturers have analyzed their own advertising 
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1 campaigns in order to determine whether they have 

2 created long-term equity, correct? 

3 A. I don't know for a fact. 

4 Q. Because you've never looked at the documents, 

5 have you? 

6 A. Correct. 

7 Q. Would it surprise you they have analyzed their 

8 campaigns and their competitor's campaigns to 

9 determine whether or not they have, in fact, 

10 generated advertising equity? 

11 A. No. 

12 Q. But you don't want to see those studies? 

13 A. To me those studies do not look at the question 

14 being asked here so I would say — 

15 Q. Do you have any intention between now and the 

16 time of trial to ask for and analyze the internal 

17 cigarette documents? 

18 A. I don't know. 

19 Q. Presumably you're the person that controls that 

20 decision. Are you going to ask your counsel for the 

21 internal cigarette documents between now and the time 

22 of trial? 

23 A. I don't have a plan to at the moment. 

24 Q. But if counsel suggested it you may change your 

25 plans? 
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00:25:27 1 A. I doubt that would be the case. 

00:25:28 2 Q. So it's unlikely that you're going to look at 

00:25:31 3 cigarette documents between now and the time of 

00:25:34 4 trial, correct? 

00:25:35 5 A. I would assume that to be true. 

00:25:36 6 Q. You're the best person who would know. 

00:25:38 7 A. I don't know how I'll feel after I think about 

00:25:43 8 it for a while, but at this point I don't anticipate 

00:25:46 9 it. 

00:25:46 10 Q. Are you aware that advertisers do, in fact, 

00:25:50 11 attempt to influence peer selection and try to 

00:25:55 12 engender peer acceptance among a certain target group 

00:25:58 13 of consumers? 

00:25:59 14 MR. PURVIS: Object to the form. 

00:26:00 15 THE WITNESS: Can you rephrase that? 

00:26:01 16 BY MR. O'FALLON: 

00:26:01 17 Q. Are you aware that advertisers often times try 

00:26:05 18 to generate a notion of peer acceptance among a 

00:26:08 19 target group of consumers? 

00:26:10 20 A. I am not aware of that. 

00:26:16 21 Q. Would it surprise you? 

00:26:18 22 A. We will have to define terms for me to be able 

00:26:26 23 to answer that. 

00:26:27 24 Q. What, surprise? 

00:26:27 25 A. Peer acceptance. 
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Q. You don't understand what peer acceptance 
means? 

A. It could have a lot of meanings. I'm not sure 
how you're using it here or how — 

Q. I'm using it here the same way the cigarette 
manufacturer is using it in their internal documents. 
A. I don't know how they're using their internal 
documents. 

Q. So you can't answer my question one way or the 
other? 

A. Not without it being defined, no. 

Q. Would you agree that cigarette manufacturers 
have designed advertising campaigns in order to 
encourage starting peer acceptance of their brand 
among starting smokers? 

A. Could you repeat that one more time? 

Q. Would it surprise you to learn that cigarette 

manufacturers have designed advertising campaigns and 
marketing campaigns in an attempt to have their brand 
adopted as the brand of peer acceptance among 
starting smokers? 

MR. PURVIS: Objection. 

THE WITNESS: Depending on what you 
mean by the brand of peer acceptance. 

BY MR. O'FALLON: 
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Q. The brands that the majority of the target 
groups peers adopt. 

A. So would it surprise me that they design their 
campaigns to — 

Q. Encourage the target smokers to adopt their 
brand as the in brand or the peer accepted brand. 

A. No, it wouldn't necessarily surprise me. 

Q. Would you agree that any campaign designed to 
influence the eighteen to twenty year old age group 
will also influence the teenagers' thirteen to 
seventeen age group? 

MR. PURVIS: Object to the form. 

THE WITNESS: I would say that it 
would likely be seen by that group. 

BY MR. O'FALLON: 

Q. Wouldn't it influence them as well? 

A. It might. 

Q. Assuming it influences the eighteen to twenty 
year old age group, isn't it reasonable to assume it 
would also influence the thirteen to seventeen age 
group? 

A. Not necessarily, but possibly. 

Q. Is it more likely than not that an advertising 
campaign designed and targeted to the eighteen to 
twenty year old age group would also influence the 
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thirteen to seventeen year old age group? 

A. Depends on the advertising campaign. 

Q. How about a cigarette advertising campaign? 

A. Given the size of the cigarette advertising it's 

possible; it's quite likely that it would also be 
seen by those younger people and possibly — 

Q. Influence them, correct? 

A. It's possible. 

Q. Is it more likely than not? 

A. It's going to depend on how we define influence. 
Q. You define it any way you want. 

A. In terms of providing information regarding 
brands, yeah. 

Q. Is that how you define influence? 

A. It's a form of it. 

Q. Would you agree that advertising designed to 
reach the eighteen to twenty year old age group is 
going to play a substantial factor in causing at 
least some group of thirteen to seventeen year olds 
to select that brand of product? 

MR. PURVIS: Object to the form. 

THE WITNESS: Can you repeat it? 

MR. 0'FALLON: Is object to form kind 
of like code word for repeat? 

MR. PURVIS: Object to comments, 
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00:30:38 1 Counsel. 

00:30:39 2 MR. O'FALLON: It seems to follow 

00:30:40 3 virtually every time you — 

00:30:41 4 MR. PURVIS: Any time you ask I 

00:30:43 5 believe an improper question I'm going to object to 

00:30:45 6 the form. 

00:30:47 7 MR. 0'FALLON: That's not my question. 

00:30:49 8 Is it a signal that needs to be repeated? 

00:30:51 9 MR. PURVIS: It's an objection to your 

00:30:53 10 improper questions. It's a courtesy to you to let 

00:30:56 11 you know you've asked an improper question. 

00:30:59 12 MR. 0'FALLON: I doubt you're doing it 

00:31:01 13 as a courtesy to me, sir, and I don't even think you 

00:31:05 14 believe that. Would you read it for him? 

00:31:24 15 (Record read.) 

00:31:25 16 THE WITNESS: That's going to depend 

00:31:26 17 on what we mean by substantial. 

00:31:28 18 BY MR. O'FALLON: 

00:31:28 19 Q. We have already defined that. 

00:31:30 20 A. Okay. Can I hear it one more time? 

00:31:48 21 (Record read.) 

00:31:52 22 THE WITNESS: I can't rule out the 

00:31:59 23 possibility that it would be some group. 

00:32:01 2 4 BY MR. O'FALLON: 

00:32:01 25 Q. Do you have an opinion as to whether or not 
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1 cigarette manufacturers target their advertising to 

2 the under age market? 

3 A. I have an opinion. 

4 Q. What's that opinion? 

5 A. To the best of my knowledge they don't. 

6 Q. And of course you base that upon what? 

7 A. I look at the media they use and who uses that 

8 media. 

9 Q. What do you mean by that? 

10 A. Well, the media that advertising appears in 

11 predominantly now is in magazines and billboards, and 

12 they're not media that are predominantly used by 

13 people under the age of eighteen. 

14 Q. What percentage of the cigarette advertising — 

15 the cigarette marketing budget is spent on magazine 

16 advertising? 

17 A. I don't know. I can see if I have it here, but 

18 I don't recall. As I sit here now, I don't know. 

19 Q. What percentage of the marketing budget the 

20 cigarette manufacturers use is dedicated to 

21 billboards? 

22 A. I don't know the percentage. 

23 Q. What percentage of the marketing budget is 

24 targeted to point of purchase advertising? 

25 A. I don't know. 
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Q. You would agree that children are going to see 
cigarette advertising in magazines, correct? 

A. Some children will, yes. 

Q. Well, we know from the one study you cite that 
fifty-one percent of three to six year olds can 
recall Camel advertising, right? 

A. Correct. 

Q. So that appears that whatever is being used, 
those children to be able to certainly had an impact 
on them, correct? 

A. Correct, but let me go back to two things. One, 
you asked the question in terms of magazines and I 
then would — somewhere they got it. I don't know 
that it was magazines. Secondly — 

Q. And you don't know it was magazines, right? 

A. No. I just know we know it was from somewhere. 
Secondly, when we talked about advertising - let me 
be clear - they know that fifty-one percent recognize 
the logo, not necessarily all the advertising. 

Q. The logo is the biggest part of that advertising 
campaign, isn't it? 

A. I just want to be — 

Q. Isn't that true, the logo is the biggest part of 
the campaign? 

A. If we're referring to the Camel campaign, yes. 
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00:34:57 1 Q. When you drove down the freeway this summer 

00:34:59 2 before one thing you could not miss on that billboard 

00:35:08 3 was Joe Camel, right? 

00:35:09 4 MR. PURVIS: Object to the form. 

00:35:10 5 THE WITNESS: It's certainly large and 

00:35:14 6 noticeable. 

00:35:15 7 BY MR. O'FALLON: 

00:35:15 8 Q. That was probably intentional, wasn't it? 

00:35:18 9 A. I would assume. 

00:35:19 10 Q. One would even suspect that maybe R.J. Reynolds 

00:35:24 11 is trying to get its trade character out there and 

00:35:27 12 noticed, right? 

00:35:28 13 A. I would assume that to be true. 

00:35:30 14 Q. Don't you think the manufacturers would know if 

00:35:39 15 they targeted eighteen year olds they're necessarily 

00:35:42 16 going to be reaching people under the age of 

00:35:44 17 eighteen? 

00:35:46 18 A. I don't know that they know that, but — 

00:35:48 19 Q. Well, it's reasonable, isn't it? 

00:35:50 20 A. I think if they look at the literature. 

00:35:54 21 Q. How about if they just use their common sense? 

00:35:57 22 A. It's possible that they recognize that. I don't 

00:36:01 23 know. 

00:36:01 24 Q. Do you think a seventeen year old wakes up on 

00:36:05 25 his eighteenth birthday and says, wow, what a great 
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Camel ad? 

A. No. 

Q. And it's probably the same for much before that, 
right? I mean a thirteen year old is probably do 
going to — I think you testified yesterday that a 
thirteen and eighteen year old perceive advertising 
in the same way, right? 

A. In terms of their ability to understand and 
process the ad, yes. 

Q. Begin as a population based method in terms of 
their stage of development, a thirteen year old looks 
at an advertisement and perceives it basically the 
same as an eighteen year old, right? 

A. In terms of their stage of development, correct. 
Q. So it's reasonable to believe that if you target 
an eighteen year old population, you're also going to 
be reaching a thirteen year old population, correct? 
A. To some degree, correct. 

Q. Based on your analysis of cigarette advertising 
marketing is it your opinion that any cigarette 
advertising or marketing attempts to represent that 
cigarette smoking is essential to an individual 
social prominence? 

A. Could you repeat that? 

Q. Let me try it again. Based on your analysis is 
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1 it your opinion that cigarette advertising and/or 

2 marketing attempts to represent to consumers that 

3 cigarette smoking is essential to social prominence? 

4 A. I can't tell you what they intend to do. 

5 Q. Do you think that's the message conveyed? 

6 A. I would say it is not conveyed, no. 

7 Q. So it's your opinion that no cigarette 

8 advertising or marketing attempts to convince 

9 consumers that the selection of that brand would lead 

10 to their social prominence? 

11 A. No, that's not true. 

12 Q. Well, then what is your opinion? 

13 A. I don't — again, you went back to attempt, and 

14 I don't know what they attempt. 

15 What my opinion is is that the evidence 

16 indicates that that is not a message that adolescents 

17 seem to get. 

18 Q. Did I say adolescents? Was the word adolescents 

19 anywhere in my question? 

20 A. I apologize then. People seem to get — 

21 Q. What do you base that on? 

22 A. The only evidence I know of tends to be looking 

23 at younger adults and adolescents, but — 

24 Q. How young were those adults? Which studies are 

25 you talking about? The three to six year olds who 
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00:39:13 1 say smoking isn't cool? 

00:39:17 2 A. No. The Barnett study. 

00:40:12 3 Q. What page are you on? 

00:40:14 4 A. Page 21. 

00:40:20 5 Q. What supports this? 

00:40:24 6 A. Of the fact that people who see — picture in 

00:40:27 7 one case of someone with a cigarette and one case 

00:40:30 8 without, peopie tend to believe that the smoker is 

00:40:35 9 less good and less desirable as a friend than a 

00:40:38 10 non-smoker. 

00:40:39 11 Q. That same study also says that among tenth 

00:40:43 12 graders they found that some of the smokers carried 

00:40:46 13 attributes that the tenth graders did find desirable, 

00:40:50 14 correct? 

00:40:52 15 A. I don't understand your question. What do you 

00:40:55 16 mean by that? 

00:40:55 17 Q. What don't you understand about my question? 

00:41:00 18 MR. PURVIS: Object to the form. 

00:41:05 19 BY MR. O'FALLON: 

00:41:05 20 Q. Would you agree that for several dimensions 

00:41:16 21 smoking models felt as having qualities that these 

00:41:22 22 adolescents felt were desirable? 

00:41:24 23 A. May I see that? I don't recall. 

00:41:26 24 Q. You're testifying about it yourself. 

00:41:28 25 A. Pardon? 
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1 Q. Do you agree with that or not? 

2 A. Could you reread it please? 

3 Q. For several dimensions smoking models were seen 

4 as having qualities that these adolescents felt were 

5 desirable. 

6 MR. PURVIS: I am going to object to 

7 the form of an unidentified document being read. 

8 MR. 0'FALLON: He's referring to the 

9 document I'm reading from. 

10 MR. PURVIS: You have not made any 

11 representation what you're reading from. Mark it as 

12 an exhibit. 

13 BY MR. O'FALLON: 

14 Q. Can you answer the question? 

15 A. I don't recall. 

16 Q. Do you recall whether the Barton article also 

17 said in both grades the models with the cigarette 

18 were rated as tougher, more interesting in the 

19 opposite sex and wanting to be with the group? 

20 A. I'm not sure of all of those, but some of them, 

21 yes. 

22 Q. Here. Why don't you read that paragraph. This 

23 is the Barton study you're referring to, isn't it? 

24 A. I believe so. 

25 Q. Read that paragraph. 
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1 MR. WILSON: Can you indicate what 

2 paragraph you're reading? 

3 MR. 0'FALLON: He's going to find it. 

4 BY MR. O'FALLON: 

5 Q. Read it out loud. 

6 A. However, for several dimensions smoking models 

7 were seen as having qualities that these ads felt 

8 were desirable. In both grades the models with the 

9 cigarettes were rated as tougher, more interested in 

10 the opposite sex and wanting to be with their group. 

11 These qualities represented perceived social assets 

12 of smoking and thus may serve as incentives for 

13 smoking initiation in both early and middle 

14 adolescents. 

15 Q. You didn't cite that particular statement on 

16 page 21, did you? 

17 A. No, I did not. 

18 Q. You also say on page 21 that tenth graders had 

19 fewer significant difference between smoker and 

20 non-smoker pictures suggesting that smoking was less 

21 relevant to them in making judgements about people, 

22 correct? 

23 A. Correct. 

24 Q. Isn't it also true that it may be that among 

25 tenth graders as they grow older smoking becomes a 
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00:43:54 1 more acceptable alternative and a more attractive 

00:43:58 2 alternative? 

00:43:58 3 A. It's possible. 

00:44:06 4 Q. Well, it would make sense, wouldn't It? 

00:44:09 5 Otherwise no one would start smoking. 

00:44:14 6 A. I'm sorry. I'm having a hard time seeing the 

00:44:17 7 relationship, but — 

00:44:18 8 Q. The fact of the matter is that as you get older, 

00:44:21 9 as you go from the six grade to the tenth grade, your 

00:44:24 10 attitudes about smoking change? 

00:44:26 11 A. Quite possibly yes. 

00:44:27 12 Q. At least for a significant amount of the 

00:44:29 13 population those who start smoking? 

00:44:32 14 A. Some. 

00:44:32 15 Q. Well, some. I mean three thousand new smokers a 

00:44:37 16 day come Into the market so three thousand people 

00:44:41 17 every day begin to smoke. 

00:44:42 18 For those three thousand people they must find 

00:44:45 19 smoking attractive and acceptable or they wouldn't 

00:44:48 20 start to do it, right? 

00:44:50 21 A. I would assume. 

00:44:50 22 Q. No one's holding a gun to their head to make 

00:44:53 23 them smoke, correct? 

00:44:54 24 A. Correct. 

00:44:54 25 Q. So apparently their perceptions of smoking have 
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changed between the sixth grade and the tenth grade, 
right? 

A. Not necessarily. 

Q. Well, this study would indicate that, in fact, 
their perceptions had changed. 

A. In some cases, yes. 

Q. And some — in some of the ways that they 
changed would be such as cigarette smokers were more 
people that would be in a group; those are influences 
as peer influences that are very important to these 
people at this point in time, correct? 

A. For some of them, yes. 

Q. Would it surprise you that cigarette 
manufacturers designed ad campaigns to basically 
indicate to starters that their product will help 
them gain this peer acceptance in the sense of 
belonging? 

A. That would not necessarily surprise me, no. 

Q. But you don't think it would be at all effective 
in influencing at least some of those three thousand 
people who start every day that start smoking? 

A. That's correct. 

Q. Based on your research does any cigarette 
marketing or advertising represent that cigarette 
smoking is essential to distinction to? 
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00:46:20 1 A. What? 

00:46:20 2 Q. Essential to distinction. 

00:46:27 3 A. Can you tell me what you mean by distinction? 

00:46:30 4 Q. How do you mean distinction? 

00:46:32 5 A. Being unique, standing out. 

00:46:34 6 Q. Okay. Let's use that. 

00:46:37 7 A. Okay. Would any of the — could you repeat it? 

00:46:40 8 Q. Based on your research does any cigarette 

00:46:42 9 advertising represent that cigarette smoking is 

00:46:45 10 essential to distinction as you've now defined it? 

00:46:50 11 A. As I've defined it, yes. 

00:47:12 12 Q. Based on your research does any cigarette 

00:47:15 13 advertising represent that cigarette smoking is 

00:47:17 14 essential to success? 

00:47:19 15 A. No. 

00:47:34 16 Q. Based on your research does any cigarette 

00:47:38 17 advertising or marketing represent that cigarette 

00:47:40 18 smoking is essential to sexual attraction? 

00:47:45 19 A. No. 

00:47:45 20 Q. You don't think any of the cigarette advertising 
00:47:51 21 tries to convey the notion that somehow if you smoke 
00:47:55 22 you're more likely to be attracted to the opposite 

00:47:58 23 sex? 

00:47:58 24 A. They try to convey that, yes, but I don't know. 

00:48:01 25 Q. Do you think any of the advertising actually 
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00:48:05 1 conveys a sense of sexuality? 

00:48:10 2 A. I don't know. 

00:48:11 3 Q. Look on page 18 of your report. 

00:48:44 4 A. Yes. 

00:48:49 5 Q. On page 18, I think it's like the fourth 

00:48:53 6 sentence, it says for one of the three cigarette ads 

00:48:56 7 examined a number of respondents also mentioned sex, 

00:49:00 8 correct? 

00:49:00 9 A. For one of the three cigarette ads examined, 

00:49:03 10 yes. 

00:49:03 11 Q. And again, there is only three cigarette ads, 

00:49:06 12 right? 

00:49:07 13 A. Correct. 

00:49:07 14 Q. So with that in mind, based on your research 

00:49:19 15 does any cigarette advertising advertise that 

00:49:24 16 cigarette smoking is essential to sexual attraction? 

00:49:26 17 A. Depending on what they meant by sex, but yes, I 

00:49:29 18 would believe that is the case. 

00:49:31 19 Q. Are you familiar, sir, with the cigarette 

00:49:33 20 advertising code? 

00:49:34 21 A. Not in any detail. 

00:49:35 22 Q. Have you ever read it? 

00:49:37 23 A. I don't recall. 

00:49:37 24 Q. Do you intend to offer any opinions at the trial 

00:49:40 25 of this case that advertising or marketing by the 
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00:49:46 1 defendants does or does not conform with the 

00:49:48 2 advertising code? 

00:49:51 3 A. Not knowing what's in the code it's hard to say. 

00:49:58 4 Q. As you sit here today you don't intend to offer 

00:50:01 5 any opinions on whether or not ads violated the 

00:50:04 6 advertising code, correct? 

00:50:06 7 A. Without knowing what those violations are, I 

00:50:09 8 don't know how to answer that. I don't know what's 

00:50:12 9 contained there so I can't tell whether I would be 

00:50:14 10 talking to that issue or not. 

00:50:16 11 MR. 0'FALLON: Counsel, is he going 

00:50:17 12 to be opining on that? 

00:50:20 13 MR. PURVIS: Not under oath. He's 

00:50:21 14 going to be opining on what's in his expert report. 

00:50:24 15 MR. 0'FALLON: I think I'm entitled to at 

00:50:26 16 least know — if he's going opine on it, then I'll go 
00:50:30 17 in it further. If not — 

00:50:32 18 MR. PURVIS: If it's in his expert 

00:50:34 19 report he will opine. 

00:50:35 20 MR. 0'FALLON: And if it's not then 

00:50:37 21 he wouldn't opine on it? 

00:50:38 22 MR. PURVIS: I think that's what the 

00:50:40 23 rules read. 

00:50:40 24 BY MR. O'FALLON: 

00:50:40 25 Q. Is there anything in your expert report in which 
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you opine in which cigarette ads by the cigarette 
manufacturers do or don't violate the cigarette 
advertising code? 

A. As I say, there is nothing to the best of my 
knowledge that directly looks at that, but I don't 
know all of the elements of that code so I can't tell 
you specifically. 

Q. Since you don't know all of the elements of that 
code, you haven't rendered any opinions concerning 
that code in your report? 

A. Not specifically regarding that code, no, that's 
correct. 

Q. Do you believe that generally when a group of 
advertisers agree to abide by a certain set of 
standards they should, in fact, abide by that certain 
set of standards? 

A. It would seem reasonable, yes. 

Q. Look on page 4 of your report. You state on the 
first full paragraph on page 4 that, for example, in 
regard to the initial decision to smoke cigarettes, 
we know that numerous credible authoritative sources 
argue that people should not smoke at all, correct? 

A. Correct. 

Q. And then you cite a number of examination where 
the Medicaid recipients apparently have important 
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people in their lives telling them not to smoke, 
correct? 

A. Yes, I believe that to be correct. 

Q. Those Medicaid recipients did, in fact, smoke, 
correct? 

A. To the best of my knowledge. 

Q. So they rejected that advice, correct? 

A. Correct. 

Q. So apparently they didn't think those are very 
important sources correct? 

A. Not necessarily true. 

MR. PURVIS: Object to the form. 

BY MR. O'FALLON: 

Q. In any event, they rejected the advice of those 
people and apparently made the decision on who's ever 
advice to smoke, correct? 

A. For whatever reason to smoke, yes. 

Q. On page 5. At the bottom of page 5 on to page 6 
you state - quote - examinations of several of these 
characteristics support the belief that advertising 
and promotions are less likely — are likely to be 
less effective in influencing smoking behavior than 
are other sources such as friends, family and medical 
professionals, correct? 

A. That is what it says, correct. 
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Q. You say less effective. You're not stating that 
advertising and promotions have no effect in 
influencing smoking behavior, correct? 

A. If you give me a second to look at it. I 
believe that is what it says, yes. 

Q. And you understand that friends, family and 
medical professionals all give mixed messages 
themselves about whether smoking is a desired 
attribute, correct? 

A. Some cases mixed and some cases consistent. 

Q. Well, you understand that there are certain 

medical professionals that are paid by the cigarette 
industry that continue to say that there is no causal 
connection proven between cigarette smoking and 
disease, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: I have no knowledge of 

that. 

BY MR. O'FALLON: 

Q. That would continue to clutter this information, 
correct? 

A. I'm sorry. What would clutter it? 

Q. The fact that you have medical professionals 
saying publicly that there is no proven causal 
connection between cigarette smoking and disease. 
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That would certainly tend to clutter these messages 
you're talking about, correct? 

A. The more messages there are, the more cluttered 
it would be. 

Q. And the more conflicting messages there are, the 
more cluttered it would be, correct? 

A. Depending on how you define cluttered. 

Cluttered usually in my field refers to total number 
of messages. 

Q. Let's look on page 8. At the top of page 8 you 
state that advertising obviously has a vested 
interest in persuading us, correct? 

A. Correct. 

Q. Isn't it true that pretty much everyone — 
everybody close to us in our lives has some vested 
interest in persuading us? 

MR. PURVIS: Object to the form. 

THE WITNESS: I think they differ 
whether it's a personal gain or all truism, but I 
suppose we could say that, yes. 

BY MR. O'FALLON: 

Q. Parents would be one such example, correct? 

A. Correct. 

Q. I mean when a parent tells his teenage children 
not to smoke, the teenage children are probably going 
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to believe that the parent may have numerous vested 
interests, correct? 

A. Such as? 

Q. Control, that's usually a big interest when 
you're a teenager, right? 

A. Okay. 

Q. And, in fact, it may be that the very fact that 
the parent says don't smoke will be a reason the 
person, in fact, chooses to smoke, right? 

A. That's possible, yes. 

Q. And the very fact that cigarettes are dangerous 
may be a reason the person begins to smoke, correct? 
A. Correct. 

Q. Would it surprise you that the cigarette 
industry realized that the very fact that their 
products were dangerous would have some 
attractiveness to young smokers? 

A. Wouldn't necessarily surprise me, no. 

Q. Would it surprise you if that is one of the 
reasons they've never really aimed their - quote - 
unquote - help assurance products at the teenage 
market? 

MR. PURVIS: Object to the form. 

THE WITNESS: I'm not sure that I know 
that they've aimed any messages to the teenage 
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market. 

BY MR. O'FALLON: 

Q. Again, that's because you've never looked at any 
of the internal documents, right? 

A. True. 

Q. On page 8 you again go back to the fact that 
medical — Medicaid recipients mentioned at least one 
relative who had told them not to smoke, correct? 

A. Yes. 

Q. And yet all of those Medicaid recipients 
rejected that advice, correct? 

A. It would appear so. 

Q. Let's look on page 10. On the middle paragraph 
you talk about studies consistently show that it is 
the behaviors and opinions of interpersonal sources 
such as peers, friends, parents and older siblings 
and not advertising that influence young people to 
start smoking or to decide not to smoke, correct? 

A. That is correct. 

Q. In your opinion when those three thousand people 
every day make the decision to start smoking what are 
the primary influences that cause them to start 
smoking? 

A. In my opinion primary influences would be peers; 
friends specifically as the group that would be 
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peers. Following that, family, often older siblings 

00:59:23 

2 

and 

sometimes parents. 

00:59:26 

3 

Q. 

Anything else? 

00:59:27 

4 

A. 

There are other factors, but those would be the 

00:59:31 

5 

primary ones. 

00:59:32 

6 

Q. 

And when you say "primary," how are you defining 

00:59:35 
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it? 


00:59:35 

8 

A. 

Let me add curiosity sometimes shows up. 

00:59:40 

9 

Q. 

How about risk taking? 
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10 

A. 

It may be a factor for some. I don't recall it 
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off 

the top of my head right now it's showing up very 
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much 

in surveys or studies. 

00:59:59 

13 

Q. 

How about independence? 

01:00:00 
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A. 

Same thing, it's not a primary factor that shows 
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up. 
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Q. 

Have those questions been asked in the studies 
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you' 

re talking about? 
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A. 

Some have. 
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And some haven't? 
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A. 

Some studies they have and some studies they 
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haven't. 
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When you say "peers," do you mean peer 
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23 

influence? 
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A. 

I mean friends, people that they're around. 
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social group. 
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IQ. Do some people start to smoke in order to have a 

2 sense of belonging? 

3 A. They may, yes. 

4 Q. In order to be cool? 

5 A. Possibly, yes. 

6 Q. In order to be independent? 

7 A. Some probably do, yes. 

8 Q. In order to be a risk taker? 

9 A. Yes. 

10 Q. What roles do those various variables have in 

11 causing smokers — in causing people to start to 

12 smoke? 

13 A. I assume for some people they have roles and 

14 it's hard to say — I'm not quite sure how to 

15 characterize those roles. Typically less than 

16 influence from peers, friends. 

17 Q. Well, wouldn't it be coexistence? I mean your 

18 sense of belonging, isn't that coextensive in large 

19 part with peer acceptance? 

20 A. It may well be. I'm trying to point out — what 

21 the literature shows is the most important factor. 

22 Q. This act to look or be cool, isn't that also 

23 part of peer acceptance? 

24 A. It may be. 

25 Q. The notion of being independent may also be part 
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1 of peer acceptance, correct? 

2 A. It may conform to an image of peer group, yes. 

3 Q. Kind of being independent within a group, right? 

4 A. Well, more often it's the group all have that 

5 similar image I believe rather than — 

6 Q. So you have a group of people who believe 

7 themselves to be independent, but they all want to be 

8 independent together? 

9 A. More or less. 

10 Q. And risk taking, that would also perhaps be part 

11 of the acceptance; to be accepted among that group of 

12 peers you have to appear as a risk taker, correct? 

13 A. That's correct, it could be. 

14 Q. Would it surprise you that the cigarette 

15 manufacturers have designed ad campaigns designed to 

16 convey all of those notions about their products? 

17 MR. PURVIS: Object to the form. 

18 THE WITNESS: I have no knowledge of 

19 what they've done, but no, it wouldn't necessarily 

20 surprise me. 

21 BY MR. O'FALLON: 

22 Q. Would it affect your opinion in any way if you 

23 knew that the cigarette manufacturers designed ad 

24 campaigns to convey that if the user buys their 

25 product they will belong, they will be cool, they 
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will be independent, they will be risk takers and yet 
all as part of a group? 

A. Would it affect my opinion regarding what? 

Q. Whether or not advertising has any effect on the 
decision to start smoking. 

A. No. 

Q. Have we now covered all of the primary factors 
that you believe influence the decision to start 
smoking? 

A. As I sit here those are the ones I think of, 
yes. 

Q. Can you rank those in any way? You listed 
peers, friends, family and curiosity. 

A. Yeah. Well, I would rank peers as consistently 
being found as number one in virtually every study. 
And it's hard — I can't separate out peers and 
friends. I'm probably merging those two together. 

So that would be number one. 

I don't know. It varies in terms of study to 
study, the way the family operates. In some it's 
found to be very important, in some it's found to be 
less important. 

Curiosity is only looked at in some studies so 
it's hard to really relatively compare those two. 

Q. And again, you wouldn't put advertising or 
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1 marketing among this list at all, right? 

2 A. That's correct. 

3 Q. Let's look on page 17. Up in the third — 

4 second paragraph you state that - quote - they - and 

5 I assume you're talking about people who oppose 

6 cigarette advertising - claim these messages subtly 

7 influence adolescents by promoting positive images of 

8 smoking that adolescents find desirable, right? 

9 A. Yes. 

10 Q. Is it your testimony that cigarette advertising 

11 and marketing does not attempt to convey messages 

12 that subtly influence adolescents by promoting 

13 positive influences of smoking that adolescents find 

14 desirable? 

15 A. Again, my testimony is not looking at what they 

16 intend to do, no, so — 

17 Q. So as far as you know the cigarette 

18 manufacturers are trying to promote positive images 

19 of smoking that adolescents find desirable? 

20 MR. PURVIS: Object to the form. 

21 THE WITNESS: I have no knowledge of 

22 that. 

2 3 BY MR. O'FALLON: 

24 Q. You don't know one way or the other? 

25 A. Correct. 
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Q. As you sit here today you can't testify that 
cigarette advertising does not attempt to promote 
positive images of smoking that adolescents find 
desirable, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: As I sit here today I 
have no knowledge of what they attempt to do, so —? 
BY MR. O'FALLON: 

Q. But is it your testimony that, in fact, the 
cigarette advertising does not promote positive 
images of smoking that adolescents find desirable? 

A. I'm sorry. Could you repeat that one? 

(Record read.) 

THE WITNESS: It's my testimony that 
adolescents do not seem to get that message. 

BY MR. O'FALLON: 

Q. How are you defining the word adolescents In 
that sentence? 

A. I suppose I'm talking about teens. 

Q. Isn't it true that the Barton study that you 
cite later. In fact, shows that cigarette advertisin 
does convey positive images of smoking to the 
adolescents? 

A. No, that doesn't show that. 

Q. It shows that at least some of the images that 
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the adolescents associate with smoking were, in fact, 
positive, correct? 

A. That is correct. 

Q. But it's your attitude that those adolescents 
find those images positive, not because of cigarette 
advertising? 

MR. PURVIS: Object to the form. 

THE WITNESS: Two things. First, 
whether they find it positive or not is a value 
judgment. The study simply finds that there are 
differences. Whether we choose to interpret those 
differences as being positive or negative, the study 
itself does not really look at. 

The second part of it is that we don't know 
where those images come from, whether it's from 
advertising or other sources. 

BY MR. O'FALLON: 

Q. Wouldn't it be reasonable to accept that at 
least some of those images come from advertising? 

A. It's possible, but there are many other ways in 
which those images — perceptions would develop. 

Q. In 1994 the cigarette industry spent over four 
billion dollars on advertising. Don't you think it's 
reasonable to believe that they had some effect in 
conveying some images? 
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01:09:06 1 MR. PURVIS: Object to the form. 

01:09:07 2 THE WITNESS: I don't believe that's a 

01:09:09 3 correct statement in terms of what they spent on 

01:09:11 4 advertising. 

01:09:12 5 BY MR. O'FALLON: 

01:09:12 6 Q. Okay. Marketing, same deal, isn't it? 

01:09:15 7 A. Not at all. 

01:09:16 8 Q. You don't think other promotions attempted to 

01:09:19 9 convey a positive image? 

01:09:21 10 A. Some do. Some are directed to very different 

01:09:26 11 targets. 

01:09:26 12 Q. You don't think when Winston sponsors the 

01:09:29 13 Winston Cup they aren't trying to create a positive 

01:09:33 14 image? 

01:09:33 15 A. They probably are. 

01:09:34 16 Q. How about Virginia Slims when they promote the 

01:09:38 17 Virginia Slims Tournament? 

01:09:40 18 A. Same. 

01:09:41 19 MR. PURVIS: Object to the form. 

01:09:42 2 0 BY MR. O'FALLON: 

01:09:42 21 Q. Can you think of any cigarette advertising done 

01:09:45 22 by the manufacturers that does not attempt to convey 

01:09:47 23 a positive image? 

01:09:50 24 A. There are some advertising that tends to 

01:09:54 25 similarly being informational, but most of it does 
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1 tend to rely on images. 

2 Q. Especially cigarette advertising, correct? 

3 A. Certainly some cigarette advertising. 

4 Q. The majority of cigarette advertising attempts 

5 to convey a positive image, doesn't it? 

6 A. I don't know that I could answer that. I'm not 

7 sure that's a majority. 

8 Q. How about the majority of cigarette marketing 

9 attempts to convey an image? 

10 A. I would say — I would probably consider that 

11 not to be an accurate. 

12 Q. Isn't it true that their point of purchase 

13 advertising basically is just a rehash by in large of 

14 their ad campaigns that they run in a magazine or put 

15 up on billboards? 

16 A. It varies greatly on what it is. 

17 Q. Joe Camel certainly appeared on point of 

18 purchase advertising, didn't he? 

19 A. I believe so. 

20 Q. Very prominently. Isn't it true that what the 

21 advertisers attempt to do Is drive in a theme over a 

22 long period of time? 

23 A. Some advertisers. 

24 Q. Wasn't that the absolute theme of the Marlboro 

25 ads and Isn't that one of the reasons it was so 
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01:11:05 1 successful because they drove the same thing for 

01:11:08 2 twenty years? 

01:11:08 3 A. Yes. 

01:11:09 4 Q. And of course these people are very good 

01:11:12 5 marketers. So the images they attempt to convey 

01:11:20 6 they're going to attempt to convey very consistently, 

01:11:22 7 correct? 

01:11:23 8 A. If they can, yes. 

01:11:24 9 Q. That would simply make sense, wouldn't it? 

01:11:27 10 A. Yes. 

01:11:28 11 Q. Don't you agree that one of the things that the 

01:11:41 12 cigarette manufacturers are trying to promote is a 

01:11:44 13 positive image of smoking? 

01:11:46 14 A. No. 

01:11:50 15 Q. Let's look down to the bottom of page 17. You 

01:11:59 16 say an examination of ads shows that images used in 

01:12:03 17 cigarette ads are similar to those used in ads for 

01:12:06 18 other adult products and that adolescents are unable 

01:12:09 19 to tell the difference between images in cigarette 

01:12:09 20 ads and those for other products, right? 

01:12:11 21 A. Correct. 

01:12:12 22 Q. What's the relevance of that statement? 

01:12:14 23 A. That — 

01:12:20 24 MR. PURVIS: Object to the form of 

01:12:21 25 that question. 
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BY MR. O'FALLON: 

Q. What's the relevance of that statement to your 
opinion? 

A. That cigarette ads are not unique and therefore 
whatever images may exist, they are in a very 
cluttered environment with many other images and many 
other products and other brands. 

Q. They're trying to convey an overall image often 
times, right? 

A. Correct. 

Q. That you can be cool by kind of dressing a 
certain way, acting a certain way, doing certain 
things, correct? 

A. Usually it's that the brand fits a particular 
image. 

Q. And part of the reason that the brands tend to 
be consistent or the ads continued to be consistent 
to cross products is the advertisers believe they 
have hit on certain themes that are effective in 
conveying the image they want, correct? 

A. There are many reasons. 

Q. But the fact of the matter is most of the 
advertising campaigns that you cite in the back as 
examples of this are successful advertising 
campaigns, right? 
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1 A. I believe some were successful and some were 

2 less successful, not successful, but I would have 

3 to — as I sit here now, I couldn't tell you the 

4 degree of success of many of them. 

5 Q. The fact that you pick one ad for perfume and 

6 say I want to look like that, I'm going to wear 

7 perfume, doesn't exclude you to look over at this ad 

8 and say, well, I also want to look like that on a 

9 cigarette ad? 

10 A. They could. 

11 Q. They could be part of this overall image the 

12 person who is buying these products is trying to 

13 convey to the public, right? 

14 A. It's possible. 

15 Q. Which of course is in part the image being 

16 conveyed to that person, the image by advertising? 

17 A. Typically advertising plays on images. 

18 Q. Isn't that kind of consistent that you're 

19 talking about in your eating disorder in advertising 

20 in the more we convey to women in the American 

21 society that they need to be pencil thin, the more 

22 likely they are to engage in eating disorders in 

23 order to remain pencil thin in order to fit that 

24 image? 

25 A. No. What we're trying — they're trying to 
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convey there is that the societal value in other 
roles in those people — it's those roles and the 
confusion about those roles that ultimately leads to 
eating disorders. 

Q. But the advertising may be attempting to change 
the societal values, correct? 

A. No. Generally I believe our position was and 
certainly my belief is that advertising generally 
reflects those societal values. 

Q. How do you know that unless you understand what 
the advertisers were trying to do beforehand? 

A. Look at what they have and look at what the 
values are at the time and see if there is 
consistency and look at it overtime. 

Q. When you look at your advertising for the EFFIE 
Awards you look at the ads and say, what were they 
trying to convey and did they convey it, correct? 

A. For the EFFIE awards, that is correct. 

Q. And so to really understand whether cigarette 
advertising was successful in conveying an image you 
would have to know the image they were trying to 
convey beforehand, right? 

A. To know whether they were successful in 
conveying the image they were trying to convey, that 
would be correct. 
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1 Q. Let's look on page 20. Again, you're talking 

2 about the effectiveness of advertising, correct? 

3 A. Are you on the bottom paragraph? 

4 Q. Yes. 

5 A. Yes, that's correct. 

6 Q. You say basically if this were not the case in 

7 advertising, could so easily affect people. New Coke 

8 would replace Classic, Water World would be a hit 

9 movie and Ross Perot would be president, correct? 

10 A. Yes. 

11 Q. But of course what you're leading out there is 

12 Bill Clinton was president and that may have been due 

13 to advertising and Pepsi is popular and that may be 

14 due to their advertising, certain other movies are 

15 popular that aren't Water World and that may, in 

16 fact, be due to their advertising, correct? 

17 A. Certainly advertising may play a role, yes. 

18 Q. It's true you have identified three advertising 

19 failures? 

20 A. That's correct. 

21 Q. But there are also a lot of advertising 

22 successes, right? 

23 A. Yes. 

24 Q. You would have to generally agree that 

25 cigarettes have been an advertising success, correct? 
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1 A. Certain brands of them, yes, not all. 

2 Q. Not all, but the ones that survive? 

3 MR. PURVIS: Object to the form. 

4 THE WITNESS: I would certainly say 

5 that some cigarette ads have been a success for their 

6 brands, yes. 

7 BY MR. O'FALLON: 

8 Q. Marlboro? 

9 A. Marlboro I would view as being a successful 

10 brand. 

11 Q. Camel? 

12 A. Yes. 

13 Q. In fact. Camel has been very successful in 

14 capturing a significant share of the under age market 

15 for R.J. Reynolds, hasn't it? 

16 A. I believe that Camels are very popular in people 

17 who are under age. 

18 Q. Which was exactly what Camel was hoping to 

19 accomplish with that campaign, correct? 

20 A. I have no idea what Camel was hoping to 

21 accomplish with that campaign. 

22 Q. If you knew that Camel was hoping to accomplish 

23 an increase in first usual brand users, and then 

24 found out that they, in fact, accomplished that, that 

25 they did, in fact, increase first usual brand users, 
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1 would you agree that the Camel advertising would have 

2 been a substantial factor in bringing about that 

3 change? 

4 A. Not necessarily. 

5 Q. The only thing that would have changed between 

6 the start of the Camel campaign and the end of the 

7 Camel campaign among the population would be the 

8 Camel advertising, correct? 

9 A. No. There are many changes. 

10 Q. So you think it's societal changes that occurred 

11 sometime between 1987 and 1990 that caused people to 

12 subsequently like Camel? 

13 A. I don't know. I can't rule that out, but I 

14 don't know. 

15 Q. Is it more likely than not that the reason more 

16 people, more first usual brand smokers, smoked Camel 

17 in 1990 than did in 1987 was due to the Camel 

18 advertising? 

19 A. It's possible, but I don't know. I can't — 

20 Q. Is it more likely than not? 

21 A. I don't know. 

22 Q. Is there any other factor that you can identify 

23 between 1987 and 1990 that would have caused starters 

24 to subsequently adopt Camel as their brand of choice 

25 in far greater numbers than they have previously? 
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A. To some degree if others were using it, that 
would have influenced their choice; that seems to be 
a predominant factor that influences it. There could 
be other factors. I don't know. 

Q. And of course if the Camel campaign was 
attempting to get at least some people to start using 
that and to gain that acceptance, then that may be a 
reason that advertising was so successful, correct? 

A. Could you repeat that please? 

(Record read.) 

MR. PURVIS: And object to the form. 
THE WITNESS: It's a multi-part 
question. Can you break it down? 

BY MR. O'FALLON: 

Q. Answer it however you want. 

A. Could you repeat it? 

(Record read.) 

THE WITNESS: If we accepted all of 
those assumptions that's possible, yes. 

BY MR. O'FALLON: 

Q. Is it more likely than not? 

A. I don't know. 

Q. What would you need to know to make that 
assessment? 

A. I would need to know changes in other people's 
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preferences, in what they were smoking. I would need 
to know factors that might otherwise also have 
influenced this, price. 

There are all sorts of other factors that could 
make such decisions, distribution. 

Q. An awful lot of those factors are directly 
controlled by the manufacturer, correct? 

A. Yes. 

Q. So what factors would you need to know other 
than those factors controlled directly by the 
manufacturer? 

A. Mostly I would want to know what other people 
were smoking, friends, adults, that ultimately if 
there was some increase this could be accelerated. 

Q. So do you think people out there in the 
marketplace just subsequently woke up in 1987 and 
said, I want a Camel? 

A. There could be value changes that made Camel 
become popular because of whatever image was 
associated with it. 

Q. So the image of Camel which in large part is 
controlled by the manufacturer would have an 
influence on whether people started to smoke that 
brand, correct? 

A. It's possible, yes. 
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Q. You then go on to say, however, this is not how 
advertising typically works. Instead, if the 
information or images presented in advertising are 
inconsistent with adolescent's existing beliefs they 
are likely to come up with thoughts that challenge 
the message. 

A. That's correct. 

Q. So it would make sense as an advertiser; what 
you want to do is make sure that your advertising 
blends In with their existing feelings, correct? 

A. Correct. 

Q. And then manipulate them to your advantage? 

MR. PURVIS: Object to the form. 

THE WITNESS: I don't know that I 
would call that manipulation necessarily. 

BY MR. O'FALLON: 

Q. Isn't advertising really a form of manipulation? 
A. I don't view it that way, no. 

Q. You don't think that advertising is intended to 
influence how we act? 

A. It is intended to influence our brand choices. 

Q. Right. It's intended to manipulate those, 
right? 

A. I don't know that I would call influencing brand 
choice manipulation necessarily. 
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1 Q. Well, attempting to influence brand choice you 

2 would call manipulation, right? 

3 A. I'm sorry? 

4 Q. Attempts to influence brand choice you would 

5 refer to as manipulation? 

6 A. Not necessarily. 

7 Q. That is an active campaign and spending in order 

8 to convince you the consumer to do something you're 

9 not otherwise doing, right? 

10 A. If that's how you want to define manipulation, 

11 yes, I would agree with that. 

12 Q. And of course you would expect cigarette 

13 manufacturers to design advertising and marketing 

14 campaigns to form with their target audiences' 

15 existing beliefs, correct? 

16 A. Yes. 

17 MR. 0'FALLON: Why don't we take a break. 

18 (Recess taken.) 

19 BY MR. O'FALLON: 

20 Q. Let's turn to page 23 of your report. You state 

21 in the second sentence of the first paragraph that 

22 data shows that adolescents are aware of the health 

23 warnings, and a vast majority believe them, correct? 

24 A. Not to be picky, it's the third sentence, but 

25 yes, that is correct. 
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1 Q. It's the second sentence. It starts with 

2 however. However data show that adolescents are 

3 aware of the health warnings and the vast majority 

4 believe them, correct? 

5 A. That is correct. 

6 Q. And that's your opinion in this case? 

7 A. That is my opinion, yes. 

8 Q. Isn't it correct that the warnings concerning 

9 health hazards are literally ignored by starting 

10 smokers? 

11 A. By definition, yes. 

12 Q. And it's not really because they don't believe 

13 the warnings, correct? 

14 A. I don't know why they choose to do that. Some 

15 yes, some no. 

16 Q. Isn't it true that the warnings are ignored 

17 because the hazards of smoking are too defuse and too 

18 deformed? 

19 A. That may be one factor. 

20 Q. Would it surprise you if an industry study 

21 concluded that the warnings are ignored because the 

22 hazards are too defuse and long-term? 

23 A. It wouldn't necessarily surprise me, no. 

24 Q. For instance, hazards of smoking are not like 

25 say riding a motorcycle on an icy road blindfolded, 
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1 correct? 

2 A. They are different hazards, correct. 

3 Q. They're long-term; most people perceive, at 

4 least young people perceive, that cigarette smoking 

5 is something that could eventually cause you some 

6 harm thirty, forty years in the future? 

7 A. I would assume that to be correct, yes. 

8 Q. And it's true adolescents in the teenage years 


9 

have 

a hard time grasping their 

own 

mortality, isn't 

10 

it? 




11 

A. 

There is literature, yes. 



12 

Q. 

The literature says adolescents have a difficult 

13 

time 

realizing that they are, in 

fact, mortal, right? 

14 

A. 

Relative to older adults, yes. 


15 

Q. 

That leads them to engage in activities that are 

16 

riskier than one may engage in. 

for 

instance, as a 

17 

thirty year old, correct? 



18 

A. 

That's true. 



19 

Q. 

Cigarette smoking could be 

one 

of those 

20 

activities, correct? 



21 

A. 

It's possible. 



22 

Q. 

You also understand that most 

starting smokers 

23 

reject the notion that cigarette 

smoking is 

24 

addictive, correct? 



25 

A. 

I'm not sure that I'm aware 

of 

that. 
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Q. Isn't it true that generally starting smokers 
believe that even if cigarette smoking is addictive 
for other people it's not going to be addictive for 
them? 

A. As I say, I don't recall at this point, at this 
moment in time the literature that would say that. 

Q. In fact. Isn't it true that most people who 
start smoking believe they can give it up whenever 
they want? 

A. I believe that in most people that's true. 

Q. Therefore any risk associated with that 
activity, especially since the risk is a more 
long-term risk, would be dlminlmous if they 
themselves believe they can quit this activity 
whenever they want. 

A. Could you repeat that? 

(Record read.) 

THE WITNESS: I apologize. I'm not 
familiar with the word diminimous. 

MR. 0'FALLON: Read it again and I'll 
replace that word. 

(Record read.) 

BY MR. O'FALLON: 

Q. We will replace the word diminimous with small. 
A. Would you read it again with the word small in 
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1 their? 

2 (Record read.) 

3 THE WITNESS: Certainly I would 

4 believe that it would be smaller if they believe 

5 that, correct. 

6 BY MR. O'FALLON: 

7 Q. Is it your opinion that advertising will also 

8 not have any ability to affect smoker's decision to 

9 not start smoking? 

10 A. There are a couple nots in there. Can you 

11 repeat that? 

12 Q. I'll restate it. Is it also your opinion that 

13 advertising cannot convince people to not take up the 

14 habit of smoking? 

15 MR. PURVIS: Object to the form. 

16 BY MR. O'FALLON: 

17 Q. Let me state it another way. Is it your 

18 opinion that advertising can convince people not to 

19 start smoking? 

20 A. It's my opinion based on the evidence most 

21 campaigns that try to accomplish that have not been 

22 successful. 

23 Q. So it would be your testimony that advertising 

24 cannot stop people from smoking? 

25 A. Generally, yes. 
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1 Q. Is it also your opinion that neither advertising 

2 or marketing or promotional campaigns can stop people 

3 from smoking? 

4 A. Generally, yes. 

5 Q. I'd like to go to page 24. You stated on page 

6 24 that since 1971 advertising for cigarettes has not 

7 appeared on TV or radio, correct? 

8 A. That's correct. 

9 Q. That's not literally true for TV, is it? 

10 A. To the best of my knowledge. 

11 Q. Let's come back to the whole notion of sports 

12 sponsorships. You understand that when Marlboro 

13 sponsors or puts up a board in a baseball stadium 

14 that the chances are that that advertisement is going 

15 to be seen on TV numerous times during any given 

16 baseball game, right? 

17 A. That's possible, correct. 

18 Q. And of course the manufacturers know that when 

19 they buy that space in the stadium, don't they? 

20 A. I don't know what the manufacturers know. 

21 Q. You would suspect they know that, right? 

22 A. It's possible, I don't know. 

23 Q. You understand when you sponsor a race car 

24 NASCAR races and it's covered from the top to the 

25 bottom with the Marlboro logo that if that car does 
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1 well in the race it's going to be seen on the TV for 

2 a long period of time? 

3 A. I would expect that to be true. 

4 Q. Same if it's papered with a Kool cigarette 

5 package? 

6 A. Correct. 

7 Q. Or Winston? 

8 A. Yes. 

9 Q. The fact is every time a NASCAR race comes on 

10 the first thing you see is Winston, correct? 

11 A. I'm not sure, but I'm willing to concede that it 

12 probably is correct. 

13 Q. Same with the Virginia Slims Tournament, 

14 correct? 

15 MR. PURVIS: Object to the form. 

16 BY MR. O'FALLON: 

17 Q. The Virginia Slims Tennis Tournament, it's going 

18 to be seen on TV when that's played, correct? 

19 MR. PURVIS: Object to the form. 

20 THE WITNESS: Quite possibly, yes. 

21 BY MR. O'FALLON: 

22 Q. And usually when these sponsors sponsor sporting 

23 events such as that they do everything they can to 

24 place their signs and logos in as many places that 

25 are going to be seen by television as possible, 
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1 correct? 

2 A. I don't know what they actually try to do that. 

3 I assume that would be — 

4 Q. You've watched events though, right? 

5 A. Yes. 

6 Q. You would have to agree when you watch Winston 

7 Cup Racing you see the word Winston and the Winston 

8 logo a fair amount? 

9 A. I would assume so, yes. 

10 Q. Literally speaking cigarette advertising has 

11 been on TV even since 1971, correct? 

12 A. Ads have been visualized within programming, 

13 yes. 

14 Q. So, in fact, the cigarette manufacturers are 

15 using what you term far away the most important media 

16 today for reaching this age group, and these are the 

17 mass media with which adolescents spend the greatest 

18 amount of time, correct? 

19 A. I don't know adolescent's viewing of those 

20 particular programs, but the media. 

21 Q. You understand that a great deal of adolescents 

22 tend to watch sports programming, correct? 

23 A. I would assume many do. 

24 Q. So in essence the cigarette manufacturers have 

25 found a way to utilize what you consider to be the 
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most important media today to advertise their 
products, correct? 

A. To me that implies intent. I don't know their 
intent. 

Q. It would certainly be reasonable to assume 
that's their intent, correct? 

A. Could be their intent is to influence the people 
attending that event, but that's possible, yes. 

Q. If you were an advertiser which would you like 
to do more, influence the hundred thousand people at 
the events or the millions of people watching on TV? 
A. Depending on my target market it would vary, but 
generally you would want the largest amount of 
people. 

Q. And if you can accomplish both, that's even 
better, right? 

A. I would guess that's true. 

Q. I mean the best form of advertising would be 
that advertising that manages to flood the event at 
which a hundred thousand people are attending and 
also be broadcast back to the millions that are 
watching on TV, right? 

A. No, not always. 

Q. But that would be a wonderful utilization, 
right? 
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1 A. In terms of numbers, that would be a good thing, 

2 yes. 

3 Q. In terms of target audience wouldn't you agree 

4 that the people likely to watch an event on TV also 

5 tend to be the same group of people that are likely 

6 to attend in person? 

7 A. By in large there are some differences, but — 

8 Q. Not very many, are there? 

9 A. Okay. 

10 Q. Wouldn't you agree with that? 

11 A. Yes. 

12 Q. If you're willing to pay ten bucks to see the 

13 Twins play, you're also the same group of people that 

14 are willing to watch them on TV, right? 

15 A. There are some similarities and there are some 

16 differences, but by in large, yes. 

17 Q. The nice thing about the TV viewers is you might 

18 be able to advertise to the people who can't afford 

19 to go to the Metrodome, right? 

20 A. That may be. 

21 Q. So you can expand your audiences to an even 

22 larger demographic group, correct? 

23 A. Correct. 

24 Q. Let's turn to page 25 of your report. You talk 

25 about, in fact, outdoor media organizations do not 
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01:39:51 

1 

even 

collect data on outdoor exposures for anyone 

01:39:55 

2 

under the age of eighteen because they don't feel any 

01:39:58 

3 

advertiser would be interested in using billboards to 

01:40:00 

4 

reach young consumers. 

01:40:01 

5 

A. 

That's correct. 

01:40:02 

6 

Q. 

What is the source of that? 

01:40:05 

7 

A. 

I'm sorry. As I sit here I don't recall. 

01:40:08 

8 

Q. 

Did you call some outdoor media organization and 

01:40:22 

9 

ask 

them if they keep data — 

01:40:24 

10 

A. 

I believe that was the case, but I don't recall. 

01:40:25 

11 

Q. 

What outdoor media organization did you call? 

01:40:29 

12 

A. 

I don't recall. 

01:40:29 

13 

Q. 

Did you call one? 

01:40:31 

14 

A. 

Yes. 

01:40:32 

15 

Q. 

Did you call more than one? 

01:40:33 

16 

A. 

No. 

01:40:34 

17 

Q. 

So you based your opinion on simply calling one 

01:40:37 

18 

organization? 

01:40:38 

19 

A. 

It was a conglomerate group that does the 

01:40:45 

20 

collection, yes. 

01:40:46 

21 

Q. 

Who did you talk to? 

01:40:47 

22 

A. 

I don't recall. I'm sorry. 

01:40:50 

23 

Q. 

Is it your testimony that no billboard 

01:40:55 

24 

advertising is aimed at people under the age of 

01:40:58 

25 

eighteen? 
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1 A. It's my testimony that products that are 

2 advertised on billboards are not products that are 

3 aimed at people under eighteen. I don't know what 

4 the intent of people advertising would be. 

5 Q. People under the age of eighteen certainly see 

6 billboards, right? 

7 A. I would certainly assume so, yes. 

8 Q. And depending on where the billboard is placed, 

9 they might be the primary audience for the billboard. 


10 

correct? 



11 

A. 

I'm sorry? 



12 

Q. 

Place a billboard across from a 

high school. 

13 

isn ' 

t it fairly reasonable to believe 

that the high 

14 

school students are 

going to see it more than anybody 

15 

else 

for a longer period of time each 

day? 

16 

A. 

Possible, but . 

not necessarily true. 

17 

Q. 

It would stand 

to reason, wouldn't it? 

18 

A. 

Depends where 

it is, depends on 

the visibility. 

19 

Q. 

If a billboard 

is visible from a 

high school 

20 

isn ' 

t it reasonable 

to assume that most of the people 

21 

in that high school 

at some point or 

another even for 

22 

long 

periods of the 

day are going to 

see that 

23 

billboard? 



24 

A. 

It's possible. 

yes. 


25 

Q. 

Fair amount of 

people stare out 

the window in 
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1 high school, don't they? 

2 A. If they haven't changed too much since I was 

3 there. It could be. 

4 Q. On page 25 to 26 you're talking about the 

5 tendency of people to overestimate other people who 

6 engage in the same activities they do, correct? 

7 A. Where? 

8 Q. On the bottom of page 25 you state - quote - to 

9 the extent that people overestimate prevalence of 

10 smoking, there are many possible reasons for this 

11 misperception that have nothing to do with cigarette 

12 advertising, correct? 

13 A. That's correct. 

14 Q. What you're attempting to address here is the 

15 generally accepted notion that smokers overestimate 

16 the prevalence of smoking among the population, 

17 correct? 

18 A. I believe what I'm trying to address is the fact 

19 that all people tend to overestimate the prevalence 

20 of smoking. 

21 Q. Isn't it particularly true that smokers tend to 

22 overestimate the prevalence of smoking among the 

23 population? 

24 A. I'm sorry. Could you repeat that? 

25 Q. Yes. Isn't it true that smokers in particular 
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overestimate the prevalence of smoking among the 
general population? 

A. Yes, that's true. 

Q. You're familiar with that phenomenon? 

A. Yes. 

Q. You say there are many possible reasons for what 
you call this misperception. 

A. Correct. 

Q. Are there any probable reasons? 

A. Yes. 

Q. What are the probable reasons? 

A. According to research the two most probable 
reasons are the fact that people who smoke tend to 
spend more time with other smokers and therefore what 
they see as their reality is different from those who 
don't smoke because they encounter and spend more 
time with non-smokers. 

And the second major factor as I recall is that 
people basically have a desire to view what they do 
as common and accepted. 

Q. In other words, people want to view smoking as a 
common and accepted activity, correct? 

A. That's correct. In this particular case, yes. 

Q. And it's your opinion that advertising plays no 
role in convincing people that smoking is, in fact, a 
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common and accepted practice? 

A. I've seen no evidence that credibly states that, 
correct. 

Q. So that doesn't mean that you haven't seen any 
evidence that states it, it's just that you don't put 
any credence in that statement? 

A. That's correct. 

Q. You also include entertainment media content as 
one of the factors that may weigh on this perception, 
correct? 

A. Correct. 

Q. Do you think entertainment media content is a 
substantial factor in conveying this notion of 
smoking being prevalent and accepted? 

A. I don't think — I'm sorry. Can we repeat the 
question? 

(Record read.) 

THE WITNESS: In the ways we have 
been using substantial, no, I would not. 

BY MR. O'FALLON: 

Q. But you disagree that entertainment media 
content is a factor in conveying the notion that 
smoking is accepted and prevalent? 

A. I simply believe I stated that it is a possible 
factor. I don't know whether or not it is. It's 
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potentially possible. 

Q. Do you understand cigarette manufacturers pay to 
have their products placed in movies? 

MR. PURVIS: Object to form. 

THE WITNESS: My understanding is 
they don't do that right now. 

BY MR. O'FALLON: 

Q. But they did it in the past, correct? 

A. I've heard that about products. I'm not sure 
that I know cigarettes specifically. Products have 
paid to be placed. 

Q. Would you agree that if a cigarette manufacturer 
pays to place their products in entertainment media 
that that is an attempt to convey the notion that 
cigarette smoking is accepted and prevalent? 

A. No, I wouldn't agree with that statement. 

Q. It's again, an attempt to associate their 

product with someone on the big screen, correct? 

A. It's an attempt to associate their brand with 
perhaps person. Perhaps something else might be one 
reason that it would be done. 

Q. It's an attempt to associate their product with 
a celebrity for instance? 

A. That's a possibility. 

Q. This very popular movie star smokes, why 
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01:48:02 1 shouldn't I, right? 

01:48:03 2 MR. PURVIS: Object to the form. 

01:48:08 3 THE WITNESS: I'm not sure what your 

01:48:13 4 question was there. 

01:48:13 5 BY MR. O'FALLON: 

01:48:13 6 Q. That would certainly be one of the reasons that 

01:48:15 7 they would try to place their cigarettes in movies, 

01:48:18 8 correct? 

01:48:18 9 MR. PURVIS: Object to the form. 

01:48:19 10 THE WITNESS; What would be? 

01:48:20 11 BY MR. O'FALLON: 

01:48:20 12 Q. So that people would say, wow, this famous movie 

01:48:27 13 star smokes, why shouldn't I? 

01:48:28 14 A. One possibility might be to associate a brand 

01:48:31 15 with a personality, yes. 

01:48:32 16 Q. Or maybe just the action of smoking the 

01:48:35 17 cigarette, right? 

01:48:37 18 A. I doubt that would motivate the manufacturer of 

01:48:39 19 a particular brand. 

01:48:41 20 Q. But you don't know because you've never looked, 

01:48:44 21 right? 

01:48:44 22 A. I don't know what the motivation and intent of 

01:48:46 23 any particular advertiser in the cigarette industry 

01:48:49 24 is, that's correct. 

01:48:50 25 Q. Let's look on page 27. I think we have been 
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01:49:17 1 through this numerous times, but just so I can 

01:49:20 2 clarify. It's your opinion that primary demand 

01:49:25 3 refers to the impact advertising may have in 

01:49:27 4 stimulating a desire to buy a type of product, 

01:49:31 5 correct? 

01:49:31 6 A. That's correct. 

01:49:31 7 Q. And it's your further opinion that no cigarette 

01:49:36 8 advertising between 1954 through 1994 has attempted 

01:49:46 9 to influence primary demand? 

01:49:52 10 A. Again, I have — I don't know what they intended 

01:49:55 11 to do. 

01:49:56 12 Q. It's your testimony that none of the cigarette 

01:49:58 13 advertising from 1954 through 1994 has, in fact, 

01:50:05 14 affected primary demand, correct? 

01:50:09 15 A. For cigarettes? Primary demand for cigarettes? 

01:50:23 16 Q. Yes. 

01:50:24 17 A. Correct. 

01:50:25 18 Q. Let's me clarify that then. It is your 

01:50:30 19 testimony that cigarette advertising from 1954 

01:50:35 20 through 1994 has not affected primary demand, 

01:50:39 21 correct, primary demand for cigarettes? 

01:51:05 22 A. That's correct. 

01:51:06 23 Q. So further your testimony is that the cigarette 

01:51:12 24 market is a mature market? 

01:51:13 25 A. Correct. 
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1 Q. At what point in time did the cigarette market 

2 become a mature market? 

3 A. I don't know at this point in time. I couldn't 

4 tell you a date. 

5 Q. Is it before 1954? 

6 A. I believe so. 

7 Q. Is it your testimony that, in fact, the 

8 cigarette market became a mature market before 1954? 

9 A. I believe so, yes. 

10 Q. I'd like to look on page 28. In the second 

11 paragraph you state that ad spending is designed to 

12 influence brand choice, correct? 

13 A. That's correct. 

14 Q. You say the primary way in which it affects 

15 brand choice is by keeping current customers brand 

16 loyal, correct? 

17 A. Correct. 

18 Q. And again, you understand that cigarettes are 

19 one of the most brand loyal products on the market, 

20 correct? 

21 A. I assume they are a brand loyal product, whethe 

22 they are one of the most, I couldn't actually answer 

23 Q. Do you know what percentage of smokers switch 

24 brands in a given year? 

25 A. No, I don't know exactly as I sit here today. 
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1 Q. What is your basic belief about over time how 

2 many smokers switch products in any given year? 

3 A. That it's a relatively small amount. 

4 Q. What do you mean by relatively small amount? 

5 A. Ten percent. 

6 Q. What if it were even smaller? 

7 A. It's possible. 

8 Q. Is it possible that it's three to four percent? 

9 A. Yes. 

10 Q. Which would also mean ninety-seven percent of 

11 consumers do not change brands, correct? 

12 A. That is correct. 

13 Q. That would be a pretty good indication that 

14 that's a very brand loyal product, correct? 

15 A. That's correct. 

16 Q. What product is more brand loyal than that 

17 product? 

18 A. I don't know. 

19 Q. Do you know if any product is more brand loyal 

20 than cigarettes? 

21 A. As I sit here today, I don't know. 

22 Q. So it's your testimony that the cigarette 

23 industry, for instance, in 1994 spent well over four 

24 billion dollars simply to influence three to four 

25 percent of the people to switch cigarettes? 
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1 A. No. 

2 Q. What did they spend it for? 

3 A. To help ensure that they remain, that that other 

4 ninety-six percent remain brand loyal. 

5 Q. But they know based on a forty year experience 

6 that by in large those people will remain brand 

7 loyal, don't they? 

8 A. Partly because of the advertising they've done. 

9 Q. So it's your testimony that advertising does 

10 have an effect on consumer behavior? 

11 A. Yes, it is. 

12 Q. But it only has a substantial effect on 

13 maintaining brand loyalty. It doesn't have a 

14 substantial effect on causing someone to select a 

15 brand or switch to a brand? 

16 A. It has a greater — I mean we're going to get to 

17 substantial, but — 

18 Q. You understand — 

19 A. Let me, if I may — I think I can answer your 

20 question in that it has a greater impact on 

21 maintaining brand loyalty than it does on those other 

22 things. 

23 Q. Are you aware of the legal standards expert 

24 witnesses need to meet? 

25 A. No, I can't say I am. 
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1 Q. Are you aware of the legal standard of causation 

2 in this case? 

3 A. No. 

4 Q. Can you testify that advertising does not play a 

5 substantial factor in causing people to select a 

6 first usual brand? 

7 MR. PURVIS: Object to the form. 

8 THE WITNESS: If we go back and define 

9 substantial as a primary factor, yes. 

10 BY MR. O'FALLON: 

11 Q. How great an effect does advertising have on 

12 maintaining brand loyalty? Is it a substantial 

13 factor in maintaining brand loyalty? 

14 A. I couldn't answer that. I don't know how great 

15 it is. 

16 Q. Would you agree that advertising plays a 

17 substantial factor in convincing people to maintain 

18 the smoking habit? 

19 A. No, I would not agree with that. 

20 Q. Have you ever heard of health reassurance 

21 advertising campaigns? 

22 A. I can't recall if I've heard that term or not. 

23 Q. Have you seen advertisements for so-called low 

24 tar cigarettes? 

25 A. Yes. 
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1 Q. Is it your perception that low tar cigarettes 

2 are safer than regular cigarettes? 

3 A. I have no idea. 

4 Q. What do you think the message they're trying to 

5 convey there as a consumer; what message do you take 

6 away from that? 

7 A. That the cigarette has less tar. 

8 Q. And is it your understanding that less tar means 

9 healthier? 

10 A. Just as a consumer? 

11 Q. Well, you are also somebody who studies 

12 advertising so I'm asking you to apply your expertise 

13 to the cigarette advertising. 

14 A. To answer your question I would need an 

15 expertise on whether or not low tar is healthier. 

16 Q. Why do you need that expertise? 

17 A. Well, I misunderstood that question. 

18 Q. You're a consumer, you're someone who analyzes 

19 advertising all the time, aren't you? 

20 A. Correct. 

21 Q. They don't have a medical doctor saying anything 

22 on those ads so it's just what your perception is. 

23 Is it your perception that a low tar cigarette is 

24 healthier or not as an advertising expert? 

25 A. As a consumer I would say that that message 
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doesn't necessarily tell me. It would tell me that 
it has less tar. 

Q. And as an expert in advertising what do you 
think the message less tar is intended to convey or 
does convey to the consumer? 

A. I believe it probably conveys to them that it is 
a product that has a particular attribute and that 
attribute is less tar. 

Q. And it doesn't go beyond that? You don't think 
that less tar is indicated as or does, in fact, 
indicate to the consumer that this is a - quote - 
unquote - healthier product? 

A. To agree that they recognize that tar is a 
potential cause of problems with health or they 
perceive that to be the fact, less tar may be 
perceived by them to be somewhat healthier, 
relatively. 

Q. You believe that's the message the consumer 
would get? 

A. Yes. 

Q. And of course you can't say what would be 
intended because that would require you to actually 
look at the internal documents, correct? 

A. Correct. 

Q. You also say on page 30 in analyzing more of the 
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1 promotional marketing that in particular the points 

2 of purchase advertising does not play a role in 

3 increasing the likelihood that a non-smoker will 

4 start smoking or that a current smoker will not quit. 

5 What do you base the latter part of that opinion 

6 on, that the former promotion does not play a role in 

7 increasing the likelihood that a current smoker will 

8 not quit? 

9 A. I base that on the belief that point of sale 

10 merchandise typically is designed to serve as a 

11 reminder or to try to influence brand choice, brand 

12 loyalty, brand preference. 

13 Q. Well, absolutely. And of course for a person 

14 who's attempting to quit, what you're doing is once 

15 again putting up in front of them exactly that what 

16 they're trying to get away from, correct? 

17 A. Seeing that there is an image that — a view 

18 that places it back within their visual field, yes. 

19 Q. Increases their level of temptation, right? 

20 A. I couldn't say that. 

21 Q. Have you ever tried to give up, for instance, 

22 chocolate? 

23 A. Not that I can recall. 

24 Q. Don't you think if you were trying to give up 

25 chocolate and you kept having reminders of the very 
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1 chocolate you love everywhere you go would probably 

2 influence you or make it much more difficult to give 

3 up chocolate? 

4 A. Not necessarily. 

5 Q. You understand that the vast majority of smokers 

6 want to quit, correct? 

7 A. They say that, yes. 

8 Q. And you understand that the vast majority of 

9 smokers can't quit, correct? 

10 MR. PURVIS: Object to the form. 

11 THE WITNESS: I don't know that they 

12 can't quit. 

13 BY MR. O'FALLON: 

14 Q. They find themselves unable to quit? 

15 A. They don't quit, yes. 

16 Q. They find themselves unable to quit? 

17 A. If we mean the same thing by that, yes. 

18 Q. And it's your testimony that health reassurance 

19 advertising and the persuasiveness of cigarette 

20 advertising plays no role in their ability to quit? 

21 MR. PURVIS: Object to the form. 

22 THE WITNESS: That's correct. 

2 3 BY MR. O'FALLON: 

24 Q. Have you ever heard of the term cognitive 

25 dissonance? 
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02:02:17 1 A. Yes. 

02:02:18 2 Q. Would it be fair to say that most smokers have 

02:02:21 3 some level of cognitive dissonance? 

02:02:25 4 A. I'm not sure of most, but some. 

02:02:27 5 Q. How many? 

02:02:28 6 A. I don't know. 

02:02:29 7 Q. How do you define cognitive dissonance? 

02:02:34 8 A. It's psychological tension. 

02:02:40 9 Q. How about rationalization? 

02:02:41 10 A. How do I define rationalization? 

02:02:49 11 Q. Sure. 

02:02:50 12 A. I wasn't sure what your question was. I would 

02:02:54 13 define it as an attempt to justify a behavior. 

02:02:58 14 Q. Are you aware that most smokers, especially 

02:03:03 15 those who are unable to quit but want to quit, need 

02:03:06 16 to rationalize their behavior? 

02:03:09 17 A. Can I hear that again? 

02:03:25 18 Q. Let me ask it a different way. Would you agree 

02:03:28 19 that addicted smokers need to rationalize their 

02:03:31 20 behavior? 

02:03:31 21 MR. PURVIS: Object to the form. 

02:03:34 22 THE WITNESS: I have no knowledge 

02:03:35 23 whether smokers are addicted, but — 

02:03:39 24 BY MR. O'FALLON: 

02:03:39 25 Q. You also have no knowledge that they aren't 
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02:03:43 1 addicted? 

02:03:46 2 A. Correct. 

02:03:47 3 Q. In any event, would you assume that addicted 

02:03:49 4 smokers would need to rationalize their activity? 

02:03:52 5 A. Some would, some wouldn't. 

02:04:03 6 Q. Would you be surprised to learn that the 

02:04:06 7 cigarette manufacturers have designed marketing 

02:04:08 8 campaigns to assist people to continue to rationalize 

02:04:11 9 the decision to smoke? 

02:04:14 10 A. I would not be surprised by that, no. 

02:04:29 11 Q. Do you think that's good advertising behavior? 

02:04:34 12 A. I think it makes sense to advertise in ways that 

02:04:37 13 are consistent with the motivations of people and 

02:04:41 14 reasons why they would engage in brand preference in 

02:04:45 15 their choice. 

02:04:46 16 Q. Do you think that's ethical behavior? 

02:04:49 17 A. Yes. 

02:05:02 18 Q. Even when by encouraging those people to 

02:05:04 19 continue smoking it may ultimately result in the 

02:05:07 20 death of those people? 

02:05:08 21 A. I'm sorry. Could you repeat that? 

02:05:25 22 (Record read.) 

02:05:35 23 THE WITNESS: I believe if that's an 

02:05:42 24 accurate likelihood that the product should be sold 

02:05:46 25 period. 
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BY MR. O'FALLON: 

Q. Do you believe that is an accurate likelihood? 

A. I don't know. 

Q. Do you believe it's more likely than not that 
cigarette smoking causes, for instance, lung disease? 
A. It may be a contributing factor. I don't know. 
Q. And do you believe that your opinion on smoking 
causation is a reasonable opinion? 

A. I'm not sure what you mean by my opinion on 
smoking causation. On what causes people to smoke? 

Q. No, on whether cigarette smoking causes, for 
instance, lung cancer. Do you think your opinion is 
a reasonable opinion which you don't know? 

A. Yes. 

Q. So it would be equally reasonable if many of the 
smokers in the State of Minnesota also adopted your 
opinion, right? 

A. If asked here today, yes. 

Q. And again, your opinion about smoking causation 
is exactly the same as the opinion of the tobacco 
companies, correct? 

A. I don't know. 

Q. You don't? 

A. No. 

Q. You don't know what the opinion of the tobacco 
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1 companies is on whether cigarette smoking causes lung 

2 cancer? 

3 A. No, I'm not sure exactly what that is. 

4 Q. So despite all of these warnings that you talk 

5 about in your report that address the issue of the 

6 health risks of cigarettes, even someone like you 

7 does not believe that it's been proven that cigarette 

8 smoking causes cancer, correct? 

9 MR. PURVIS: Object to the form. 

10 THE WITNESS: Can you repeat the 

11 question? 

12 MR. O'FALLON: Read it. 

13 (Record read.) 

14 THE WITNESS: As I said, I believe it 

15 could be a contributory factor. 

16 BY MR. O'FALLON: 

17 Q. But you do not believe that it's been proven 

18 that cigarette smoking causes cancer, right? 

19 MR. PURVIS: Object to the form. 

20 THE WITNESS: In the absence of all 

21 other things, I believe it's a very complex thing. I 

22 don't know how to answer that. 

2 3 BY MR. O'FALLON: 

24 Q. Do you believe it's more likely than not that 

25 cigarette smoking causes cancer? 
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A. And I believe that it is a contributory factor 
to that. In and of itself it is not a sole factor. 
Q. Do you believe it's more likely than not that 
cigarette smoking causes cancer? 

A. I can only answer the way I have. I don't know 
how else to answer that. 

Q. So there is still some doubt in your mind as to 
whether cigarette smoking causes cancer, correct? 

A. I believe that for some people in some 
situations it is a contributing factor to it, yes. 

Q. Is there a doubt in your mind as to whether 
cigarette smoking causes lung cancer? 

A. Not all people, yes. 

Q. Well, we don't all have lung cancer. 

A. That's true. 

Q. So there is still some doubt in your mind, 
right? 

A. To that extent. 

Q. Until every smoker drops dead of lung cancer 
you're not going to accept that it's absolutely 
proven, right? 

A. I said I believe it to be a contributory cause. 
Q. What does that mean? 

A. That it along with many other factors does lead 
to cancer. 
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1 Q. What other factors do you believe lead to lung 

2 cancer? 

3 A. Health, environment, genetics. 

4 Q. But as you sit here today you can't answer yes 

5 or no to this simple question; does cigarette smoking 

6 cause cancer? 

7 A. I've tried to give you my best answer as I can 

8 so I guess yes. 

9 MR. PURVIS: Form. 

10 BY MR. O'FALLON: 

11 Q. And again, if a non-smoker has doubts about 

12 whether cigarette smoking causes a cancer, it would 

13 be reasonable to assume that a cigarette smoker who 

14 can't stop the habit would also have in their mind at 

15 least as a form of rationalization — they would 

16 adopt this notion of doubt about whether cigarette 

17 smoking causes cancer, correct? 

18 MR. PURVIS: Object to the form. 

19 THE WITNESS: I certainly wouldn't 

20 want to generalize for myself to other people. 

21 BY MR. O'FALLON: 

22 Q. Do you generally consider yourself to be 

23 reasonable? 

24 A. Generally. 

25 Q. Do you think that your opinion on whether 
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02:11:10 1 cigarette smoking causes cancer is a reasonable 

02:11:16 2 opinion? 

02:11:17 3 A. In my opinion, yes. 

02:11:18 4 Q. I'd like to turn to page 32, bottom of 32 and 

02:11:33 5 the top of 33. You say that others confuse the 

02:11:37 6 notion of association with causation, correct? 

02:11:40 7 A. Yes. 

02:11:41 8 Q. How do you define association? 

02:11:43 9 A. Correlation in this case. 

02:11:49 10 Q. How do you define causation? 

02:11:54 11 A. Directional relationship. 

02:11:57 12 Q. Meaning what? 

02:11:58 13 A. Well, statistically it basically means that you 

02:12:06 14 look at the directional path of two variables either 

02:12:13 15 by a time or statistically. 

02:12:17 16 Q. You also state on page 33, the top paragraph, 

02:12:50 17 last sentence, the mere existence of advertising or 

02:12:53 18 the fact that children recognize brand names and 

02:12:56 19 logos does not mean that people will desire or choose 

02:12:59 20 to start using these products. 

02:13:00 21 A. That's correct. 

02:13:01 22 Q. You would agree that the first step to choosing 

02:13:03 23 a product is knowing about the product, correct? 

02:13:05 24 A. Generally, yes. 

02:13:06 25 Q. And one of the purposes of advertising is to let 
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02:13:14 1 people know about their product, correct? 

02:13:16 2 A. Correct. 

02:13:17 3 Q. And ultimately to influence those people to buy 

02:13:22 4 that product, correct? 

02:13:24 5 A. Ultimately, yes, that's the purpose. 

02:13:27 6 Q. And the fact that small children such as — 

02:13:35 7 A. Excuse me. Can I just rephrase the last answer? 

02:13:41 8 It's true in terms of brands, but yes. 

02:13:44 9 Q. Once again, your notion that R.J.R. only sells 

02:13:51 10 Camels, they don't sell cigarettes, correct? 

02:13:54 11 MR. PURVIS: Object to the form. 

02:13:57 12 THE WITNESS: That advertisers try 

02:13:59 13 sell their brands rather than generically increase 

02:14:03 14 advertising, yes, or products. 

02:14:05 15 BY MR. O'FALLON: 

02:14:05 16 Q. So it's your testimony that R.J. Reynolds only 

02:14:09 17 sells Camels, they don't sell cigarettes? 

02:14:11 18 MR. PURVIS: Object to the form. 

02:14:12 19 THE WITNESS: They sell Camel brands, 

02:14:14 20 yes. 

02:14:14 21 BY MR. O'FALLON: 

02:14:14 22 Q. But they don't advertise cigarettes? 

02:14:17 23 A. They advertise a brand of that product category. 

02:14:20 24 Q. But they don't advertise cigarettes? 

02:14:22 25 A. Not generically. 
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1 Q. They just advertise Camel? 

2 A. As a brand, yes. 

3 Q. And the fact that children ages three to six 

4 recognize Joe Camel would certainly mean that they've 

5 accomplished their first goal which was to have their 

6 brand recognized, correct? 

7 A. I don't know if it was their goal for those 

8 particular — that particular age group, but they 

9 have achieved awareness among that age. 

10 Q. And once again, you would agree that if they've 

11 achieved substantial awareness among three to six 

12 year olds, they've probably achieved an even greater 

13 awareness than those people who are older than three 

14 to six year olds? 

15 A. In this particular case, yes. 

16 Q. Unless they were of course aiming at the three 

17 to six year old market, right? 

18 A. Yes. 

19 Q. Let's look at page 33. You state that several 

20 other industries spend considerably more than 

21 cigarette manufacturers. 

22 A. Yes. 

23 Q. What industries are those? 

24 A. I believe I talked about drugs and other 

25 remedies, toiletries and cosmetics. 
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Q. Let me go back to that. Do you see drugs as one 
market? 

A. There are many different definitions of how you 
include in group products. Yes, that may be viewed 
as one market category. 

Q. Even though there is tons of different kinds of 
drugs that serve all kinds of different purposes, 
perform all kinds of different functions? 

A. That's correct. 

Q. And the same would be true with toiletries. 

What do you conclude in your definition of 
toiletries? 

A. I couldn't tell you off the top of my head right 
now. I would need to go and look. 

Q. You're making an assertion that advertising for 
drugs and remedies is six times higher than that for 
cigarettes? 

A. Correct. 

Q. Would that also apply if you looked at the whole 
marketing mix? 

A. I don't know. 

Q. Again, evidence indicates that in 1994 the 
cigarette manufacturers spent something like four 
point seven billion dollars on marketing. 

Is it your testimony that the drug industry at 
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1 the same time in this country spent something like 

2 twenty-five billion dollars? 

3 A. I have no idea. I have not looked at it in 

4 terms of total marketing. 

5 Q. This is just ads, right? 

6 A. That is correct. 

7 Q. And you're just looking at one publication, 

8 right? 

9 A. Correct. 

10 Q. Advertising Age is the name of the publication 

11 you're relying on? 

12 A. That is correct. 

13 Q. And when you define drugs and remedies you're 

14 defining every drug and remedy on the market, 

15 correct? 

16 A. I'm not certain how they classified what they 

17 classified. I would have to go back and look. 

18 Q. Wouldn't you want to do that before you render 

19 an opinion? Wouldn't you want to make sure you're 

20 comparing apples and oranges? 

21 A. There are many ways to do comparisons. Off the 

22 top of my head I would need to go back and see 

23 exactly where they concluded it in there. I don't 

24 recall at this point. 

25 Q. Again, wouldn't you also want to see what their 
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02:17:56 1 definition of toiletries and cosmetics is? 

02:17:59 2 A. Yes. 

02:17:59 3 Q. Again, if it includes everything you could 

02:18:02 4 find in a drug store as generically speaking a 

02:18:08 5 toiletry, that wouldn't be the same as advertising on 

02:18:11 6 one single product, correct? 

02:18:12 7 A. There are different uses and different 

02:18:16 8 definitions and one might choose to use a different 

02:18:19 9 definition in different situations. 

02:18:20 10 Q. Well, what definition are you going to choose to 

02:18:24 11 use? 

02:18:24 12 A. I was using the information from Ad Age. 

02:18:29 13 Q. You just basically looked at a line on Ad Age, 

02:18:34 14 saw it and took it out? 

02:18:35 15 A. That's correct. 

02:18:35 16 Q. You didn't do an analysis of any information? 

02:18:37 17 A. That's correct. 

02:18:38 18 Q. You just cited to me or to the ladies and 

02:18:41 19 gentlemen of the jury this particular publication and 

02:18:48 20 make the assertion that, gee, there is lots of people 

02:18:52 21 who spend a whole lot more on advertising than the 

02:18:55 22 cigarette industry? 

02:18:56 23 A. I looked at this and from that I concluded there 

02:18:59 24 are a lot of categories, industries, that spent more. 

02:19:04 25 Q. Well, that's a definitional problem, right? 
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02:19:12 1 A. We have differences, yes. 

02:19:16 2 Q. It's probably true that the cigarette 

02:19:18 3 manufacturers spent less than people who market food 

02:19:23 4 products if you include in your definition every 

02:19:27 5 single thing that everybody eats, right? 

02:19:29 6 A. It's possible. 

02:19:30 7 Q. It might not be. It might be the cigarette 

02:19:33 8 manufacturers actually out-spent that group, right? 

02:19:36 9 A. I don't know. 

02:19:37 10 Q. On page 34 you talk about — I take it you're 

02:20:00 11 talking about point of purchase advertising. 

02:20:03 12 A. Where are we? 

02:20:04 13 Q. On the last paragraph. 

02:20:06 14 A. Okay. 

02:20:10 15 Q. Supermarket and convenience stores you're 

02:20:10 16 talking about? 

02:20:12 17 A. No, that's not what I'm talking. 

02:20:18 18 Q. Are you talking about line extensions? 

02:20:21 19 A. Somewhat, yes. 

02:20:24 20 Q. Are you talking about spending on retailers? 

02:20:26 21 A. Yes, promotions to retailers. 

02:20:31 22 Q. What kind of promotions are you talking about? 

02:20:36 23 A. I'm talking about both line extensions and 

02:21:02 24 promotions to retailers there in that paragraph. 

02:21:05 25 Q. How do you define a line extension? 
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A. It's an addition to a brand's product category 
that would be a different — that would be identified 
differently. 

Q. Is it your testimony that the space a certain 
cigarette gets in a store is a substantial factor on 
the consumer's choice of product? 

A. That's not what I believe I'm talking about in 
that paragraph, no. 

Q. It says if a particular brand gets more space, 
then a competitor's brand necessarily receives less 
or perhaps even none. This alone can greatly affect 
a company's sales. 

Well, it can't affect company sales unless 
they're convincing people to switch, right? 

A. No, that's not correct. 

Q. Why isn't that correct? 

A. Well, just being there could serve as a 
reminder. Other alternatives might not be available, 
therefore they would make a different brand choice. 

Q. So you're saying that form of advertising, this 
simple placement in a convenience store, is a 
substantial contributing factor to what brand the 
person is going to ultimately pick out? 

MR. PURVIS: Object to the form. 

THE WITNESS: It may influence its 
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02:22:39 1 brand choice that they make. 

02:22:41 2 BY MR. O'FALLON: 

02:22:41 3 Q. Is it a substantial factor? 

02:22:42 4 A. I can't answer that. I don't know. I don't 

02:22:44 5 know if that's a substantial factor. 

02:22:49 6 Q. On page 35 I think you talk about this third 

02:23:10 7 person effect? 

02:23:11 8 A. Correct. 

02:23:11 9 Q. When did you first start conducting research on 

02:23:15 10 the third-person effect? 

02:23:19 11 A. I don't recall exactly. I would say it was 

02:23:24 12 probably — let me look at something. 

02:23:43 13 I'm not sure exactly, but I would say it would 

02:24:03 14 be '93 or '94. 

02:24:06 15 Q. So sometime after you were first hired by the 

02:24:08 16 cigarette industry? 

02:24:09 17 A. I would believe that's correct, yes. 

02:24:12 18 Q. Do you intend to use the overheads that are 

02:24:23 19 attached to your report at trial? 

02:24:24 20 A. I might. I don't know. 

02:24:29 21 Q. As you sit here today are you thinking of 

02:24:33 22 generating any other demonstrative type evidence or 

02:24:39 23 aids for your presentation at trial? 

02:24:42 24 A. What does demonstrative mean in this case? 

02:24:45 25 Q. You don't — 
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02:24:47 1 A. I don't know if it has a legal meaning or — 

02:24:49 2 Q. To demonstrate. 

02:24:50 3 A. So just anything used to demonstrate that? 

02:24:53 4 Q. Right. 

02:24:54 5 A. It's possible. I haven't really thought about 

02:24:57 6 it at this point in time. 

02:24:58 7 Q. And as you sit here today do you intend to 

02:25:04 8 review any additional documents between now and the 

02:25:07 9 time of trial? 

02:25:08 10 A. Yes. 

02:25:08 11 Q. What are you planning to review? 

02:25:10 12 A. Whatever appears in the literature. 

02:25:15 13 Q. But other than literature you're not planning to 

02:25:18 14 look at any other documents? 

02:25:24 15 A. I may go back and look at cigarette ads again, 

02:25:34 16 but other than that, I've — that are here, there is 

02:25:40 17 nothing I can think of. 

02:25:41 18 Q. Do you intend to go back and look at additional 

02:25:45 19 cigarette ads? 

02:25:46 20 A. I may look at additional ads, yes. I don't 

02:25:49 21 know. 

02:25:49 22 Q. Are you going to do a historical search or are 

02:25:52 23 you going to just look at current ads? 

02:25:54 24 A. I'm going to continue to try — well, I suppose 

02:26:04 25 I could do both. I don't know. 
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02:26:05 1 Q. What do you intend to do? 

02:26:07 2 A. I guess I was thinking of intending to continue 

02:26:12 3 my ongoing look at existing ads as they appear. 

02:26:16 4 Q. In other words, as you pick up publications or 

02:26:21 5 whatever you just look at and — 

02:26:23 6 A. No. Go back and reviewing ads as I generally 

02:26:28 7 do, yes. 

02:26:28 8 Q. And it's my understanding the way you generally 

02:26:32 9 review ads is you limit those to current ads? 

02:26:34 10 A. I have, yes. 

02:26:35 11 Q. And do you intend to do that in the future? 

02:26:39 12 A. I haven't thought about it. I don't know. 

02:26:44 13 Q. Going back to this notion of other products that 

02:26:58 14 also use imagery to sell their products such as 

02:27:03 15 perfume. Would that be one example? 

02:27:05 16 A. I believe so, yes. 

02:27:06 17 Q. Do you think perfume ads play a substantial 

02:27:09 18 factor in causing people to use perfume? 

02:27:12 19 A. No. 

02:27:12 20 Q. Do you think perfume ads play a substantial 

02:27:15 21 factor in causing people to select a specific brand 

02:27:19 22 of perfume? 

02:27:20 23 A. It plays a factor. Whether it's the predominant 
02:27:27 24 one or not, I don't know, but it certainly plays a 
02:27:29 25 factor. 
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Q. But you can't tell me whether or not it would be 
a substantial factor? 

A. I would tend to believe it is not a substantial 
factor as defined as primary. 

Q. Is there any other definition of substantial 
you're aware of? 

A. Large. And again, that's relative and I don't 
know where the cut points are at that point. 

Q. Let's just use large as the definition. Do you 
believe that perfume advertisements play a large 
factor or a large factor in convincing individuals to 
select a specific brand of perfume? 

A. I can't answer that. Large is a vague term. 

Q. And again, you can't come up with a specific 
percentage either, correct? 

A. That is correct. 

Q. You did a study in 1977 entitled Children's 
Understanding of Using Products Safely, correct? 

A. Yes. 

Q. And what you did there is you tried to determine 
whether children adequately perceived safety, 
correct, or risk? 

A. I believe what we tried to do to the best of my 
recollection — it's been a long time, but I believe 
what we looked at there was whether children believed 
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their products their parents bought were unsafe. 

Q. And when, in fact, children stated that they did 
believe the products their parents bought were unsafe 
you also then asked them to identify what they meant 
by unsafe products, correct? 

A. I believe that's correct, yes. 

Q. And people, in fact, identified drugs, cleaning 
agents, knife, sharp edges matches insecticides, 
household appliances and cigarettes all as unsafe 
products, correct? 

A. May I see that? 

Q. Sure. 

A. Yes, that appears to be correct. 

Q. Cigarettes were at the bottom of the list, 
correct? 

A. Yes, that is correct, in the bottom of this 
list. May I take a look at one thing? Yes, that's 
correct. 

Q. In other words, in this — and this study 
included five year olds and eleven year olds, 
correct? 

A. Yes, that is correct. 

Q. In short, among this population group these 
individuals identified household appliances, 
insecticides, glass, matches, sharp edges, knife 
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cleaning agents and drugs as all more unsafe than 
cigarettes, correct? 

MR. PURVIS: Object to the form. 

THE WITNESS: No, that's not correct. 
BY MR. O'FALLON: 

Q. A greater percentage of these individuals felt 
that those products were unsafe than felt that 
cigarettes were unsafe, correct? 

A. No, I wouldn't say that's correct. 

Q. A lower percentage of the group identified 
cigarettes as unsafe than identified household 
appliances, insecticides, glass, matches, sharp edges 
knife, cleaning agents and drugs, correct? 

A. Yes. 

Q. In other words, more of these people thought 
that insecticides were unsafe than thought that 
cigarettes were unsafe, correct? 

A. I would not make that conclusion from that, no. 
Q. Why not? 

A. The question as I recall is an open-ended 
question. After children say that parents — I don't 
remember the exact wording of it, but parents will or 
bought products that were unsafe for them to use. It 
was an open-ended question asking them to name 
products that came to mind. 
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400 

1 Q. And at least of the ones you measured cigarettes 

2 were the least mentioned unsafe article, correct? 

3 A. Among the ones that the children stated. We 

4 didn't specifically prompt them with these. These 

5 are the ones they stated, yes, that's correct. 


6 

7 questions. 

MR. 

0'FALLON: 

I have no further 

8 

MS . 

TYLER: I 

wanted to pick up on 


9 where we left off yesterday with regard to the 

10 request to produce Professor Faber's published 

11 materials. 

12 Since yesterday we have located chapter two 

13 of the book entitled the Effects of Television 

14 Advertising on Children by — edited by Richard P. 

15 Adler, et al. I'm handing you a copy of that. 

16 In addition we have located the abstract 

17 from the 22nd International Congress of Applied 

18 Psychology from 1990, and I'm handing you a copy of 

19 that. 

20 At this current time the only published 

21 material authored or co-authored by Professor Faber 

22 which we have not been able to produce to you is the 

23 simulation game entitled Pollution. 

24 MR. 0'FALLON: Thank you very much. 

25 MR. PURVIS: Let me take a couple of 
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02:34:08 

1 

minutes 

before we wrap up. 

02:34:16 

2 

(Recess 

taken.) 

02:34:16 

3 


MR. PURVIS: We have no questions 

02:34:16 

4 

(Time: 

11:12 a.m.) 
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